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Wittram Wirsox, Responpent, vs. Frankiin Dissie, Ap- 
PELLANT. 


A new trial should not be granted as against the weight of evidence, un- 
less the preponderance is such as to warrant the opinion that the ver- 
dict was produced by improper influences ; and particularly where 
two juries have rendered the same verdict upon the same state of facts. 


Appeal from the Circuit Court, Fourth Judicial Circuit, 
Duval county. 

Wilson sued Dibble and complained that defendant was 
indebted to him for cedar logs sold and delivered, for which 
defendant agreed to pay him fifty cents per cubit foot at 
Florida measure, or sixty cents per foot at New York meas- 
urement. That there were delivered 4,262 1-6 feet, New York 
measurement, at 60 cents per foot, amounting to $2,557.30. 
Plea, payment before suit. 

The cause was tried in November, 1869, and a verdict 
rendered for plaintiff for $444.62. 

Upon defendant’s motion a new trial was granted upon 
the ground that the verdict was against the evidence and 
against the weight of evidence. In June, 1871, another triat 
was had, and upon substantially the same testimony, 2 
verdict was rendered for plaintiff for five hundred dollars 
and eight cents. 
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A motion was then made for a new trial on the ground 
that the verdict was against the weight of evidence. This 
motion was denied, and judgment entered upon the verdict, 
whereupon defendant excepted and appealed from the judg- 
ment. 

‘ The testimony shows that the cedar was taken by defen- 
«dant in the absence of plaintiff and shipped to New York by 
defendant, and was not measured before shipment. 

Defendant made up an account of the cedar at New 
York measurement, and estimated the amount at fifty cents 
per cubic foot. Payments and advances had been made on 
account from time to time until December, 1867, when 
plaintiff called at defendant’s office and inquired of the book- 
keeper what amount was due him and was told it was 
$156.84, which was paid him, and he signed a receipt therefor 
“in full.” 

Plaintiff swears that there was no final settlement, and 
chat he always insisted on sixty cents per foot for New York 
measurement. Signed the receipt for $156.84 in full, but did 
not read it at the time. It was not understood between us 
that I was satisfied with the New York measurements. | 
claimed all the time sixty cents per foot at New York meas- 
urement. Did not say anything to Mr. Bours (book-keeper 
of defendant) when the last shipment was made. Mr. Dib- 
hle was not present. 

The defendant testified that he did not remember making « 
positive agreement to pay ten cents more if surveyed in New 
York than it surveyed here. There was talk of a difference. 
and he preferred measuring it here, and I preferred New 
York measurement. When Mr. Wilson came for a final 
settlement, he mentioned that he thought he ought to have 
amore. After the subject had been discussed thoroughly, as 
'T remember, he consented to a settlement as made, remarking 
that he did not care for his own part, but that his partner 
anight complain. Told him if his partner would call on me 
and look at the sale and understand the matter he would be 
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satisfied ; heard no farther complaint. Mr. Bours testified : 
I understood the settlement between Mr. W. and Mr. D. to 
be in full. Mr. Foster was cashier and asked me when Wil- 
son came for the balance, what was the balance due W.?% 
and I paid itto him. I think he was satisfied with the num- 
ber of feet ; said something about thinking he should have 
more than 50 cents per foot, but I judged he was satisfied 
and accepted the settlement in full; I judged so from his 
manner in taking the amount and saying nothing about be- 
ing dissatisfied with it. Mr. Foster testified, (a receipt in 
full produced, signed by plaintiff,) don’t know as the re- 
ceipt wasread to W. It was filled up by me according to 
my understanding of the closing of the account. 

The plaintiff recalled, says: I had no idea it was a receipt 
in full; was in a hurry and it was getting late when I signed 
it. I have never had a settlement with Mr. Dibble. 

Other testimony was given in regard to the difference be- 
tween the measurement in New York and in Florida. 

The judgment is sought to be reversed and new trial 
granted, upon the ground of the refusal to grant the motion 
for a new trial. 


Fleming & Daniel for Respondent. 
. M. I’ Engle for Appellant. 


RANDALL, C. J., delivered the opinion of the court. 


It is generally with great reluctance that courts set aside 
the verdict of a jury upon a consideration ot the testimony 
alone ; and a second verdict upon the same facts, although 
the judges may have come to a different conclusion, is too 
strongly fortified by the deliberate judgment of twenty-four 
men, to be disturbed except for strong reasons. 

Where a verdict is so palpably against evidence or against 
a very strong preponderance of evidence that great injustice 
seems to have been done, leading to the conclusion that the 
verdict was the result of prejudices or excitement or other 
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improper influences, there should be no hesitation about 
setting it aside. In the present case, however, it is not dis- 
covered that any good reason exists for such interference, 
and there is nothing to indicate that upon another trial the 
verdict would not be the same. There is some conflict be- 
tween the statements of the respective parties in relation to 
the fact of a final accounting and settlement, or agreeing 
upon a basis of settlement. Other witnesses seem to sup- 

port the testimony of the defendant, but their testimony goes 
rather to show their impressions and conclusions, than to 
show the facts. A receipt in full was signed by plaintiff on 
receiving a sum which the defendant’s agents believed and 
informed him was the balance due; but plaintiff says he was 
not aware that it was a receipt acknowledging full payment ; 
that it was signed in haste without reading it, and that it was 
not in fact a full payment and that he had never regarded it, 
or agreed to regard it, as a full satisfaction. Although it 
may be that we should have been satisfied of the fairness of 
the verdict if it had been otherwise, we cannot say that these 
two juries have erred in judgment. 

The judgment must be affirmed. 











Paran Moopy, AppeLiant, vs. Wu. Cautk, Responpnent. 


In an action for the conversion of ordinary merchantable property, the 
measure of damages is the value of the property at the time of the 
unlawful conversion, with interest to the time of the verdict. 


Appeal from the Circuit Court, Fourth Judicial Circuit, 
Duval county. 

This was an action of trover brought in 1867, to recover 
damages for the conversion of a quantity of logs belonging 
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to plaintiff, of the value of $1000, alleged to have been con- 
verted by defendant on the first of October, 1864. Defendant 
pleaded not guilty. Afterwards plaintiff amended. his dec- 
laration by adding a count for money had and-received; upon 
which issue was joined. It was shown that plaintiff secured 
certain rafts in a lake in 1861, and they were taken away in 
1864. Plaintiff’s counsel inquired of B. Thebaut, a witness, 
what has been the value of logs in this market from 1865 te 
the present time? This question was objectiod to, the objec- 
tion everruled by the court, and exception taken by defend- 
ant. The witness answered the question and the testimony 
was submitted to the jury. 

The court charged the jury upon the question of damages 
as follows : 

“ Should you find for the plaintiff, you are allowed to value 
the logs at the highest valuation of logs from the time of 
conversion to the present time.” 

At the request of plaintiff’s counsel, the judge charged 
as follows: “ If you find for plaintiff under the trover count, 
you may fix the value of the logs at the highest price that 
they were from the time of conversion till this date, as shown 
by the evidence, and interest thereon.” Excepted to by de- 
fendant’s counsel. 

The jury returned a verdict for plaintiff and assessed his 
damages at $1200; whereupon defendant moved for a new 
trial, which was denied, and defendant appealed. 


Fleming & Daniel for Appellant. 
J. P. Sanderson for Respondent. 


RANDALL, C. J., delivered the opinion of the court. 


There is but a single question raised by the assignment of 
errors which it seems necessary to notice, and that is, whether 
the court erred in the rule given to the jury for estimating 
the damages in case they found a verdict for plaintiff under 
the count for the conversion. 
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Pn-that respect the court committed an error. 

In the case of Robinson vs. Hartridge (13 Fla., 501, 515,) 
it was held that in a case of this character, the rule of esti- 
mating damages is to take the value of the goods at the time 
and place of conversion, and epmpute lawful interest thereon: 
to the date of the verdict. 

Sedgwick on the Measure of Damages, 481, says : 

“T have had occasion to notice the claim of damages 
‘or the use of property which has been sold and the price 
paid, between the time when the cause of action accrued 
and that of the trial, and the analogous question where the 
use of the property is withheld, and we have seen that dif- 
ferent rules have been prescribed by different tribunals. 
The same analogies should govern in trover ; and it appears 
to me that on principle, unless the plaintiff has been de- 
prived of some particular use of his property, of which the 
other party was apprized, the rights of the parties are fixed 
at the time of the illegal act, be it the refusal to deliver or 
zetual conversion, and that the damages should be estimated 
ati that time.” 

This language of Mr. Sedgwick is approved in Arrowsmith 
vs. Gordon, 3 La. Ann. Rep., 487. The former was an action 
for the conversion of cotton. The rule fluctuates in some of 
the States, and in some the established rule differs from that 
m other States. Mr. Sedgwick has collated and examined 
the various decisions, and we can but agree with his conclu- 
sion upon principle, and we think that in actions tor con- 
version where the subject of the action is ordinary merchan- 
dize, and like property which is the subject of tratlic, or 
perishable property, the value at the time of the unauthor- 
ized act, with interest, is the proper measure of damages. 
In the case of public stocks held as an investment, of rare 
pictures, jewels and like articles, held otherwise than for 
purposes of immediate commerce, it. would be equitable 
and proper that the highest value ‘after conversion should 
prevail, if the jury should be satisfied from the evidence that 
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the plaintiff would have held the property up to the time of 
the advance in value; for the defendant should make good 
the actual loss sustained by reason of his act. But this sug- 
yvestion is probably not applicable to the present case. Judg- 
ing from the testimony and the whole record, the jury found 
their verdict under the count for conversion, and in accord- 
ance with the rule laid down in the charge of the court. 
The judgment must be reversed and a new trial granted 








Marra J. Fagan, Apmiyistratrix or StepHen Facan, Av 
PELLANT, vs. GrorcE L. Barnes, SHErirr, ET AL. 


1. The entry of a judgment against a party who had appeared witheut 
giving the cight days notice required by paragraph 2 of Section 194 
of the Code, and without proof that no answer had been received, is 
irregular. This irregularity and the peculiar circumstances of thie 
case justified the Court in opening the judgment entered herein. 

2. It is improper to unite an action for specific performance against onc 
party, and an action of ejectment against another, in the same suit 
Where, making 3 person a party defendant to a complaint seeking 2 
specific performance has this effect, a motion to be made a party de 
fendant should be denied. 

%. The general rule is, that new parties defendant should not be brough: 
in against the will of the plaintiff, unless the presence of such new par 
ties is necessary to the determination of the action. 

4. To a complaint for the specific performance of a contract, the parties t« 
the contract are gencrally the only proper parties. 


Appeal from the Cireuit Court, Fifth Judicial Cirenit 


Alachua county. 
A statement of the case is contained in the opinion of th 


court. 
0. A. Myers and C. P. Crawford for Appellants. 
Finley & Finley for Respondent. 
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WESTCOTT, J., delivered the opinion of the court. 


This complaint is brought by Maria Fagan, administra- 
trix of Stephen Fagan, deceased, against George L. Barnes. 
Sheriff, and ex-officio administrator of Daniel B. Coker. 

Plaintiff alleges that in January, 1865, Daniel B. Coker, 
in consideration of $4,500, agreed for himself, his heirs, exec- 
utors, administrators and assigns, to convey to Stephen Fa- 
gan, his heirs, executors, administrators and assigns, a tract 
of land containing 360 acres, lying in sections 1, 2, 12 and 8, 
township eight, South, range 18, East, the said Coker binding 
himself, his heirs, administrators and executors, to make good 
and lawful warrantee titles to said Fagan, his heirs, execu- 
tors, administrators. That in pursuance of said agree- 
ment, said Coker executed and delivered a deed to said Fa- 
gan in February, 1865 ; that the said deed was recorded Feb- 
ruary 24th, 1870. That said deed, through clerical error and 
mistake, mis-described the land embraced in the original 
contract, all of which lies in range eighteen, while the 
said deed describes land situated in range nineteen. The 
judgment prayed is that the administrator of Coker may be 
decreed to execute a deed in conformity to the original con- - 
tract. It appears that John D. Young, who claimed an in- 
terest in these lands, was, after notice of motion to that ef- 
fect, made a party defendant to the complaint. . There is 
nothing in the record to show the character of the interest 
he claims except a statement that he has a deed for the same 
lands from one John D. Coker, and that he is an adverse 
glaimant. This appears by way of recitation in certain 
motions. Plaintiff’s attorneys, after notice to Young’s attor- 
neys, move to vacate this order, which motion is overruled. 
At a subsequent day, there being no answer or demurrer 
filed, the bill was taken as confessed, a judgment was en- 
tered which directed execution of a deed by Coder’s admin- 
istrator to Fagin’s administratrix, confurmable to the origi- 
nal contract, and such deed was executed on the 14th of 
November, 1870. 
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On the 24th of March, 1871, Sine attorney after notice 
entered a-motion to open the decree and allow Young to 
answer the complaint therein, upon the ground that they 
were misinformed by the Clerk as to the decision of the 
court upon their motion to be made a party defendant, and 
because complainant took judgment without giving the no- 
tice required by the statute. This motion was granted by 
the court, its action was excepted to by plaintiff’s attorneys, 
and from this order this appeal is prosecuted. 

The return before the court discloses nothing in reference 
to the interest of Young beyond the fact that he held a deed 
recorded on the-2d day of December, 1869, from one John 
D. Coker, to the land described in complainant’s bill. 

In this case there was judgment for want of an an- 
swer. John D. Young having, before the rendition of the 
judgment, been made a party defendant to the suit upon 
his own motion, was necessarily a party to the judgment. 


George L. Barnes, the original defendant, as a matter of 


course was a party to the judgment, The Code provides 
that judgment on failure of defendant to answer the com- 
plaint may be had upon filing proof of personal service 
of the summons and complaint, or of the summons ac- 
cording to the provisions of Sec. 81, and that no answer has 
been received. The defendant, Young, had “ appeared in 
the action before the gee of the time for answering,” 


within the meaning of par. 2, Sec. 194, of the Code, having — 


been made a party on his own motion. 

It is unnecessary to decide whether, under the penuiler 
circumstances of this case, any proof of service of summons 
or complaint as to him was necessary, and we only say that 
the eight days notice should have been given, as well as proof 
that an answer had not been received. The entry of the 
judgment against Young being without the notice and with- 
out any proof that an answer had not been received, justified 
the court, under the peculiar circumstances of the case, in 
opening the judgment, not, however, for the purpose of per- 
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mitting him to answer the saline While the order of 
the court so far as it opens the judgment must be sustained, 
at the same time such portion of the order as authorized 
John D. Young to answer the complaint, cannot be sus- 
tained. ° 

In this suit A. seeks of B. the specific performance of an 
agreement to execute a deed to certain lands; C. is made a 
party defendant on his own motion to the suit, against the 
wish of the plaintiff and without the consent of the defen- 
dant, upon the ground that he has a deed to the same lands 
trom E. The question to be decided between A. and B. is 
not one of title, and you cannot unite an action for specific 
performance against one party and an action of ejectment 
against another. A. sets up no title, and all he seeks is to 
make B. transter to him whatever interest or title he has in 
the estate, in accordance with his agreement so to do. Can 
it be said that C. has an interest in any way affecting this 
controversy, when he claims that he has a deed to the sam« 
‘lands from D.? Suppose he is made a party defendant, can 
he as defendant get a judgment settling the question of title 
between himself and the plaintiff, or can he in the event he 
shows that he has a deed from all of the community except 
B., present a decree against B. to comply with his agreement 
and execute a deed to A. ? 

As the complaint stands, it discloses no interest in D. [+ 
it to be amended contrary to the wish of the plaintiff so as tc 
make a case against some other party, or is this defendant 
to become an actor and prosecute an independent suit against 
the plaintiff? It is certainly not necessary that he should 
be a party in order to a complete determination of the ques- 
tion whetier Lb. shall execute a deed to A. That. he has a 
deed from D. has nothing to do with the question. The 
general rule is, that the court should not order new partic- 
defendant to be brought in against the will of the plaintiff. 
unless the presence of such new parties is necessary to the 
determination of the action. Voor. 114, 3 Duer, 647. -\s 
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remarked by the Court of Appeals of New York, in a case 
where a person, not a party to the contract, was sought to be 
nade a defendant to the action, (17 N. Y., 129,) seeking 
specific performance, this defendant has no interest in the 

‘question of the making of the contract, and the right of the 
plaintiff to a conveyance, and no relief is prayed against him. 
In the case of Tasker vs. Small, 3 Mylne & Craig, 63, Lord 
Cottenham, speaking of this subject, remarks : 

‘* Generally, to a bill for a specific performance of a con- 
tract of sale, the parties to the contract are the only proper 
parties ; and when the ground of the jurisdiction of courts 
of equity in suits of that kind is considered, it could not 
properly be otherwise. The court assumes jurisdiction in 
such’ cases because a court of law, giving damages only for 
the non-performance of a contract, in many cases does not 
afford an adequate remedy, but in equity as well as in law, 
the contract constitutes the right and regulates the liabilities 
of the parties ; and the object of both proceedings is to place 
the party complaining, as nearly as possible, in the same sit- 
nation as the defendant had agreed that he should be placed 
in. It is obvious that persons, strangers to the contract, and 
therefore neither entitled to the rights nor subject to the 
liabilities which arise out of it, are as much strangers to a 
proceeding to enforce the execution of it as they are to a pro- 
veeding to recover damages for the breach of it.” 17 N. Y.; 
255 ; 10 Simons, 314 ; Fry on Specific Performance, par. 79,; 
5 Beav., 186; 2 Wheat.; 290; 1 Sandf. Ch’y, 46; 3 Hen. & 
Munf. 316. 

There is an exception to this general rule in some cases 
where, subsequently to the contract, another person with no 
tice of the purchaser’s rights has acquired an interest undey 
the vendor, the plaintiff has been allowed sometimes to join 
such persons as defendant. 1 Coll., 225. This. case is not 
embraced in the exceptions. 

In the present case the party seeks to be made a defendant 
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against the wish of the plaintiff. The general rule under 
the Code is that the Court should not order new parties de- 
fendant to be brought in against the will of the plaintiff, 
unless the presence of such new party is necessary to the 
determination of the action. In cases where the recovery 
of specific property is sought, I am inclined to think that 
wherever, under the old rule, a party would be permitted to 
intervene by petition, to be examined pro interesse suo, 
(Dan’l Chy., 1,074,) he would now be made a defendant, and 
he would to some extent become an actor. From the char- 
acter of some of the cases brought to this Court, and this is 
among that number, it seems to be the impression that the 
effect of the Code is to totally abolish the old rules as to 
misjoinder of parties and subjects of action, and that it is 
only in extraordinary cases that those objections will hold. 
But a very casual examination of the decisions of the Court 
of Appeals of New York on this subject will remove such 
an impression. There are some exceptions, it is true, but 
the general rule is about the same now as it was before the 
Code. 

We remark, for the information of the plaintiff in the 
court below, that an examination of the return sent to this 
Court discloses no evidence of service of summons upon de- 
fendant Barnes, or of waiver thereof. From the record now 
before this Court, it is doubtful whether the Circuit Court 
ever acquired jurisdiction of the action as to him. This 
apparent defect in the record, as well as the necessity for 
vacating the order, makes it necessary that we should affirm 
the order setting the judgment aside as to both parties de- 
fendant, leaving the plaintiff to take such course as he may 
be advised. 

" So much of the order of the court below as opens the 
judgment rendered in this cause, is affirmed. 

So much of the order as authorizes John D. Young to 
answer the complaint is set aside and reversed. 

The case is remanded, with directions to vacate and set 
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aside the order making John D. Young a party defendant, 
and for such other proceedings as are conformable to law. 
As there have been errors upon the part of each party to 
the appeal, it is ordered that the costs be taxed against 
Fagin, administratrix, and Young, in equal proportions. 








Hitt W. Howser, Resronpent, vs. Moopy, Howarp et ai., 
APPELLANTS. 


*. Where the subject of an action is real or personal property, and the 
plaintiff seeks to set aside fraudulent judicial proceedings in reference 
thereto, he should make all persons parties who were actors in such 
proceedings, and who claim a present interest in the specific property . 
Such a complaint is not liable to the objection that there is an im- 
proper joinder of severol causes of action against different persons. 
It sets up one cause of action against all of them. 

‘. 4 cause of action against the sureties upon the bond of an administra- 
tor, arising from a breach of the condition of the bond, cannot be 
united in the same complaint with a cause of action against the ad- 
ministrater arising from acts of the deceased intestate in fraudulently 
dispesing of his property. This is an improper joinder of several 
causes of action against different parties in the same complaint. 


Appeal from the Fifth Judicial Cireuit—Marion county. 
The opinion of the court contains a statement of the case. 


Thomas F. King for Respondent. 
Finley & Finley tor Appellants. 
WESTCOTT, J., delivered the opinion of the court. 


This complaint is filed against defendants Howard and 
Moody, as administrators of the goods and chattels of E. D. 
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Howse, against Moody, Chandler & Branch, as persons 
claiming an interest in certain property of the intestate, 
which they acquired through deeds of conveyance and judi- 
cial proceedings obtained by the fraudulent collusion, combi- 
nation and acts of E. D. Howse in his lifetime, and of the 
parties Howard, Moody, Chandler & Branch since his death, 
and against Agnew and Roberts as sureties upon the admin- 
istration bond of the said administrators, Howard and 
Moody, alleging as cause of action against them the failure 
of the administrators to file a true inventory, and that they 
have not truly administered according to law. 

To the complaint the defendants interposed a demurrer, 
specifying several grounds of objection. The Circuit Court, 
after argument, overruled the demurrer, with leave to the 
defendants to answet. From this order the appeal is 
prosecuted. 

While there are several grounds embraced in the demurrer 
contained in the return to this court, one only was urged or- 
relied upon here. 

This ground is because several causes of action are im 
properly united in the complaint, in that it embraces a de 
mand against the estate of E. D. Howse, an action to set 
aside and declare void a decree in chancery rendered agains’ 
E. D. & C. C. Howse, and in favor of Little Berry Branch. 
an action to set aside a sale of property of the estate of E.. 
D. Howse, made under judicial process, and an action to 
recover damages against the sureties upon the bond of the 
administrators of said Howse. 

In order to understand this demurrer, it is necessary tc- 
state the allegations contained in the complaint. They are- 
substantially that Edward D. Howse died in 1867 owing 
plaintiff the sum of $6,528, which sum was due since Janu- 
ary, 1857; that defendants Slowman W. Moody and James: 
H. Howard were appointed in July, 1868, administrators of 
the goods and chattels, &c., of the said Howse, and that 
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defendants Samuel Agnew and. Irby are sureties upon 
the bond of the said Moody and Howard as such adminis- 
trators ; that plaintiff has repeatedly applied to the said ad- 
ministrators for payment of his said debt, but they refuse so 
to do, alleging insolvency and a want of assets; that in 
1860, and during the life of said Howse, defendant Little 
Berry Branch filed a bill in chancery, in Marion county, 
Florida, against the said E. D. Howse and his wife, Cynthia 
C. Howse, praying payment of a sealed note alleged to have 
been made by Howse and wife, dated February 10th, 1849, 
for the sum of $6,500, and payable one day after date; that 
said Branch further alleged in said bill that Howse had no 
property in his own right, but that Cynthia, in her own right 
and separate from her husband, possessed a large amount of 
real-and personal property ; that the said Howse and wite 
filed an answer to said bill admitting all of its allegations, 
but alleging that the said Cynthia owned only a small 
amount of lands; that defendants having waived notice, 
the case was set for hearing upon bill and answer by consent, 
and that a decree was rendered on the 14th February, 1860, 
for $11,075.77, against defendants, and a fi. fa. awarded to 
be levied on the property of the said Howse, and when that 
was exhaused to be satisfied from the property of the wife. 
Plaintiff charges that the making of the note was a mere 
pretense; that the understanding and agreement between 
Branch & Howse was that it was to be used to obtain the 
decree aforesaid ; that said decree was obtained to secure 
the property of Howse froni then existing valid and just 
claims, and with the understanding that the property should 
remain in the possession of the said Howse ; that all of said 
judicial proceedings were fraudulently and collusively con- 
ceived and executed to protect the property of the said 
Howse from his creditors, and that, except a small portion, 
all of said property, when sold, remained in the possession 
-of Howse for seven years, and up to the time of his death ; 
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that Branch, during all this time, received nothing upon 
said decree, nor did he attempt to enforce it; that ten-days 
before the appointment of Howard and Moody as adminis- 
trators of Howse, the said Moody obtained from Branch an 
assignment and transfer of said decree; that the transfer 
was made without consideration or for a nominal amount, 
and with a knowledge upon the part of Moody that the de- 
cree aforesaid was obtained for the fraudulent purposes 
aforesaid, and that it was not a just or valid claim against 
the estate of Howse ; that in October, 1868, Moody caused 
said property to be sold by a master under said decree ; that 
he (Moody) became the purchaser of both the real and per- 
sonal property thus sold—his agent, 8. D. McConnell, pur- 
chasing the cattle and other personal property, and his agent. 
W. A. Chandler, purehasing the real estate; that prices far 
below the real value were paid for said property, and that 
the deed to the real property was made by the master t¢ 
W. A. Chandler ; that said property was bid off by Chandler 
in pursuance of an agreement between himself and Moody 
that he (Moody) was to have the property, and that said 
Chandler “did not pay one dollar of his own money for 
said land;” that said Moody has since controlled the prop- 
erty; that on the 7th January, A. D. 1861, lot 2 and one- 
quarter of a section of land was sold at the instance of the 
solicitor of the complainant Branch, for his fees in the said 
chancery proceedings, for $705; that the said Howse and 
Branch hecame the purchasers thereof; that in October. 
1861, this land was sold by Branch to Moody for $8,000 :. 
- that this sale to Moody, who was the son-in-law of Howse, 
. was for the purpose of securing the property from Howse’ - 
creditors; that no consideration was ever paid by Moody, 
but by an arrangement between Branch, Moody and Howse 
the said property was to belong to Howse; that the estate 
was solvent when it came to the hands of the administrators 
Howard and Moody ; that there has been neglect in the col- 
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lection of the notes due the estate; that the administrators 
have rendered false accounts of the property, and have 
caused the estate to be found insolvent; that they have: 
failed to file a true inventory of the estate; that they have: 
not duly administered according to law, and that the said 
sureties are liable for these failures. 

It may not be inappropriate to remark here that the 
prayer of the complaint is in some respects defective. If 
there are other creditors of equal degree, the whole of this 
property should not be applied to the payment of this claim 
alone. 4 John. Chy., 640. | 

From the foregoing statement it is seen that in this action 
the plaintiff seeks to establish his debt against Howse, and 
to subject certain property to sale. This property, he al- 
leges, has been made the subject of sale under decrees which 

-are fraudulent and collusive; that the property was pur- 
chased in at nominal prices for the benefit of the debtor by 
parties aware of the fraud, and that the proceedings were 
conceived and designed by the parties thereto to benefit the 
debtor at the expense of his then existing creditors; that 
the defendant in this decree was at the time indebted to 
*him (the plaintiff),.and that the plaintiff in the decree was 
not a bona fide creditor, and that the property has never 
been impressed with any equity superior to that of the 
creditor plaintiff. 

It is apparent from the case stated that all of the defen- 
dants were not jointly and equally concerned in each dis- 
tincr fraudulent act charged. There was a series of acts in 
this well conceived net-work of fraud, all terminating in the 
deception and injury of the plaintiff. The defendants per- 
formed different parts in the drama. These acts affected 
the property of the debtor—some the personal property, 
others the real estate. The object of the plaintiff in this 
complaint is to get the assistance of this Court in unraveling 
this net-work of fraud in respect to each species of property, 
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and to have a due application of the same to the payment 
of the claims of creditors. 

The right of the plaintiff is against the whole property, 
and his right against all portions of it is of the same nature. 
The decree in chancery and the sale thereunder are but acts 
of fraud, which are sought to be set aside in order to en- 
‘force this general right. In fact, the right to set aside these 
proceedings can only co-exist with an equity affecting the 
property which was the subject of them. There can be no 
such thing as an equity or right to set aside these proceed- 
ings distinct and independent of rights and equities attached 
to the subject-matter that they affect. The result is that these 
are not. several causes of action, but are acts which, connected 
with the debt due plaintiff, constitute a ground for one action 
alone. There can be no doubt that the debt could be proved 
and the property reached in the same action in a case like this, 
notwithstanding the decree and sale, anterior to the Code. 
(4 Mon., 580, 83; 4 John. Chiy., 620, 631; 2 Black., 421; 
7 Cranch, 89; 6 John., 139;) and there is no doubt that it 
can be reached in this action under the Code. 17 New 
York, 593. 

_ What has been said disposes of all the grounds of the 
demurrer except the objection that the complaint unites 
with the cause of action against the administrator and the 
parties Moody and Chandler, a distinct and separate cause 
of action against defendants Agnew and Roberts, arising 
out of their relation as sureties upon the bond of the ad- 
ministrators Moody and Howard. It is true that these 
fraudulent proceedings and the frandulent sale of the prop- 
erty which was the subject of them is one cause of action, 
and the liability of the sureties upon the bond of the ad- 
ministrators for any breach of its condition is another cause 
of action. We have here, therefore, in this complaint sev- 
eral causes of action, and if they have been improperly 
united the demurrer is well taken. Par. 5, § 95, p. 35, Code. 
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The question, therefore, is, can the two causes of action 
before stated be united properly ? 

The Code provides that the plaintiff may unite in the 
same complaint several causes of action, whether they be 
such as have heretofore been denominated: legal or equitable, 
or both, in cases where they all arise out of the same trans- 
action, or transactions connected with the same subject of 
action. The several causes of action which may thus be 
united, however, are restricted to causes affecting all the par- 
ties to the action ; and it is required that the several causes 
of action must be separately Stated. Par. 1, § 117, pp. 39 
and 40, Code. In this case each cause of ‘action does not 
in itself affect all the parties. It is not sufficient that some 
of the defendants be affected by each of them. All of the 
‘lefendants must be affected by each of them to warrant the 
union of them in one suit. The defendant Chandler in this 
suit has no connection with the sureties, nor have the sureties 
upon this bond any connection with the cause of action re- 
sulting from the fraudulent acts of the intestate and the acts 
of the other parties, in so far as they relate to the first cause 
of action stated. The setting aside of these proceedings 
and the selling of this property has no necessary connection 
with the liability of the surety upon the administration 
bond. The plaintiff here attempts to exercise two separate 
and distinct rights, oue to sell the property to satisfy his 
debt, the other to hold these sureties liable for a breach of 
the condition of their bond. The equitable relief he seeks 
against one set of defendants, the legal against another set, 
not including all of the others. 

There is here an improper union of two causes of action. 
Mr. Justice Comstock, speaking for the Court of Appeals of 
New York, (17 N. Y., 607,) uses the following language in 
reference to this provision in the Code: “The authors of 
the Code, in framing this and most of its other provisions, 
appear to have had some remote knowledge of what the 
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previous law had been. This provision, as it now stands, 
was introduced in the amendment of 1852 because the suc- 
cessive Codes of 1848, 1849 and 1851, with characteristic 
perspicuity, had in effect abrogated equity jurisdiction in 
many important cases by failing to provide for a union of 
subjects and parties in one suit indispensable to its exercise. 
This amendment, therefore, was not designed to introduce 
any novelty in pleading or practice. Its language is, 1 | 
think, well chosen for the purpose intended, because it is so 
obscure and so general as to justify the interpretation which 
shall be found most convenient and best calculated to pro- 
mote the ends of justice.” __ 

The order appealed from is reversed, and the defendants 
should have judgment upon the demurrer, with leave to 
the plaintiff to amend on payment of costs. 
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D. 8. Boeur, AprELLer, vs. ALEXANDER McDonaxp, Apuin- 
ISTRATOR OF ALL AND SINGULAR THE GOODS AND CYfATTELS OF 
Samvuet Wittrams, Deceasep, APPELLANT. + 
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. Where the return does not disclose an exception taken fe the tria) 
orafter the judgment, the case cannot be reviewed in this Court upon 
dny matter arising upon the trial, and the appeal wilg@flismissed. 

. In order to review a judgment after trial without a » & Case or ex- 
ceptions must always be made. This case should contain the facts 
found by the Judge and his conclusions of law, stated separately, the 
exceptions taken during the trial, and also those taken after judgment 
to his final conclusions of law. 


3. Where the appellant brings up simply the papérs containing the plead- 


ings in the case and the judgment of the court, and the return contains 
no evidence of any exception taken at any time, or any case or excep- 
tions, or any separate statement of conclusions of law found by the 
Judge, a waiver of a case and exceptions by the appellee cannot cure 
the defect. 
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Appeal from the Circuit Court, Third Judicial Cirenit. 
Madison county. 

The case, so far as considered by the court, is stateé in the 
opinion. 


Charles R. King for Respondent. 
A. Patterson and E. J. Vann for Appellant. 
WESTCOTT, J., delivered the opinion of the court. 


“In this case the trial was by the court upon complaint and 
demurrer and answer thereto. Sec. 214, par. 182 of the 
Code prescribes the practice where a party desires to take an 
appeal in such cases. The first paragraph provides that 
“ for the purposes of an appeal either party may except to 2 
decision on a matter of law arising upon such trial within 
ten days after notice in writing of the judgment, in the same 
manner and with the same effect as upon a trial by a jury.” 
The second paragraph provides, “and either party desiring 
2. review upon the evidence appearing on the trial, either ef 
the questions of fact or of law, may at any time within ten 
days after notice of the judgment, or withinsuch time as may 
be prescribed by the rules of the court, make a case or ex- 
ceptions in like manner as upon a trial by a jury, except 
that the judge in settling the case must briefly specify the 
facts found by him and his conclusions of law.” 

The first paragraph plainly requires an exception ‘te 
be taken, and if no exception is takef the court on appeal 
cannot review. Such is the uniform decision of the Court of 
Appeals in New Yerk, where the requirements of the statute 
are substantially the same as those of our Code. 13 New 
York, 341. The return in this case discloses no exception 
taken to any of the decisions of the court, either upon mat- 
ters of fact or of law. The second paragraph requires the 
party desiring a review upon the evidence appearing on the 
trial, either of questions of law or fact, within ten days after 
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iibtice of the judgment, or within such time as may be pre- 
scribed by the rules of court, to make a case or exceptions in 
like manner as upon a trial by jury, except that the Judge 
in settling the case must briefly specify the facts found and 
his conclusions of law. It follows that in order to review a 
judgment after trial by the court, we must have a case or 
exceptions here, and in addition, we must have a separate 
statement of the facts found by the Judge and his conelu- 
sions of law, or a separate statement, containing the con- 
clusions of law by the Judge. 

The parties to this appeal have filed a written stipulation 
waiving both the case and exceptions required by the second 
paragraph. This, however, even if given effect to, does not 
obviate the necessity for taking an exception under the first 
paragraph. In addition to this, the parties cannot thus avoid 
compliance with the provisions of law regulating an appeal 
in its most essential respects, as well as obviate the necessity 
of conforming their action to the plain rules of court controll- 
ing the subject. , 

When the appellant, as in this case, brings up simply the 
papers containing the pleadings in the case and the judg- 
ment of the court, and the return contains no evidence of 
any exception taken at any time, or any case or exceptions, 
or any separate statement of conclusions of law found by the 
Judge, a waiver of all these things by the appellee is inope- 
rative to cure the defect. 

This return does not show that any exception was taken 
to any decision of the court, That precise case was consid- 
ered in 3 Kernan, (13 N. Y.,) 342, and we deem it proper 
to insert here such portions of that opinion as have a bearing 
upon the two paragraphs of the Code now under considera- 
tion. The court there remark: “ Under the Code, where 
the trial is by the court, the Judge takes the evidence,.and 
his decision may be, and often is, made afterwards ; there is 
consequently no opportunity to except at the trial to the 
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disposition which he finally makes of the questions before 
him on the whole case. To afford an opportunity ef doing 
this after the final decision, is the object of the first para- 
graph. The exceptions which may be and must be made 
within ten days after notice of the judgment, are those-and 
unly those which under the former system of practice were 
made to the rulings of the court after the evidence was 
closed and before the jury retired. This clause of the section 
does not authorize exceptions to be taken after judgment to 
matters arising during the trial, and where there is an op- 
portunity to except at the time the adverse decision is 
made.” 

As to the second paragraph, the court remark; “‘ In order 
to review the judgment after trial by the court, a case must 
always be made. In settling this, the Code imperatively re- 
quires a statement of the facts found by the Judge and his 
conclusions of law. The party who prepares the case should 
insert this statement, which like any other part of the case, 
will be subject to amendment by the other party and settle- 
ment by the Judge. If it be desired to review any conelu- 
sion of fact, the case will contain the evidence bearing upon 
that conclusion ; it will also contain the exceptions taken 
during the trial and those taken after the judgment to the 
tinal conclusions of law. The case, if served within the ten 
days, will be of itself a compliance with the first clause of 
the section, and no other exceptions will be required to satisfy 
that clause. If not served within ten days, then a formal 
exception must have been made and served within that time, 
us the authority for inserting it in the case afterwards pre- 
pared, and any exception which appears in the case as settled, 
will be assumed to have been made in due time. The 'pro- 
* ceeding thus prepared for the review of a judgment will con- 
tain the qualities both of a case and a bill of exceptions, as 
these were formerly understood. Its proper name, we think, 
is, a case, but it must contain the exceptions taken during 
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the trial and those taken after the trial and judgment, and 
there is no right toa review upon a question of law on 
any other terms. The exception must be taken at the trial 
if there was opportunity, or if not then, within ten days after 
the notice of the judgment, and it must always be stated in 
the case.” The court then remark in reference to the pre- 
cise case before it: “In regard to the present appeal, there 
is in the record a brief entry stating the fact of a trial, in 
which the question was raised and argued whether the an- 
swer showed any defence. It then goes on to state that the 
Judge rendered the following judgment, (setting it forth.) 
This entry may be called a case, but it should have stated in 
substance that upon the facts set forth in the answer, the 
Judge ruled and decided as matter of law that there was no 
defence to the action, and that the defendant excepted. As 
there was no exception, so far at least as now appears, there 
isno right to have a review of the judgment.” See also 
Livingston vs. Radcliff, 2 N. Y. (2 Comstock,) 189; Colin 
vs. Brown, court of appeals, 1852, 1 Code Rep., (N. 8.) 416. 
The ‘appeal in this case is dismissed. 
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Hezexian Brown, Apministrator oF THomas F McCatz, 
ResPoNDENT, vs. Wm. R. Bett anp James W. Jounson, 
SHerirr, APPELLANTS. 


This is an appeal from a decree rendered in the Cirenit 
Court for Jefferson county. 
The case is stated in the opinion of the court. 


W. Scott for Respondent. 
S. Pasco tor Appellants. 
WESTCOTT, J., delivered the opinion of the court. 


The decree in this case sets aside a former judgment and 
decree of the Circuit Court upon the ground that the cause 
of action upon which they were founded was a warranty of 
title and soundness of certain slaves sold, and that such judg- 
ment was void under the provisions of Section 26, Art. XVI 
of the Constitution of 1868. 

The questions involved in this case are fully discussed and 
adjudicated in the case of McNealy vs. Gregory, 13 +Fla., 
417. The conclusion there reached, was, that notwithstand- 
ing the constitutional provisions, such judgments are of force 
and are in all respects valid. 

All of the proceedings of the Circuit Court from which 
this appeal is prosecuted affecting the judgment rendered in 
1864, and the final decree in 1867, as well as such as affect 
the process issued thereon, are set aside, and the case is re- 
manded for such proceedings as are conformable to law. 


Note—This case involving the same principles as the case of McNealy 
vs. Gregory, 13 Florida, 417, it is not necessary that a syllabus should ap- 
pear here. For the points involved and decided, see that case. 

Westcott, J. 
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Joserpu FinneGan vs. [THE Mayor anp Councit or tHe Crry 


oF FERNANDINA. 


1. The appellant failing to give a bond as required by Section 277 of the 
Code of Procedure, the appeal is effectual for no purpose, and it wil} 
be dismissed upon motion. 


Appeal from the Fourth Judicial Cireuit, for Nassau 
county. 

This is a motion to dismiss the appeal. The grounds of 
the motion, so far as they are considered by the court, are 
stated in its opinion. 


Sanderson & I’ Engle for Respondent. 
John Friend tor Appellants. 
RANDALL, C. J., delivered the opinion of the court. 


The respondent moves to dismiss the appeal in this cass 
upon the following grounds: 1. Because no record of pre- 
ceedings has been filed. 2. Because no undertaking wa: 
filed as required by law. The paper before the court pur- 
porting to be a copy of the record shows that the under- 
taking given was not executed by any sureties as required 
by Section 2 77 of the Code of Procedure, ont the appeal 
was therefore not “ effectual for any purpose.” 

The appeal is dismissed. 
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Henry Scuvirz, Responpent, vs. Tue Pactric Insurance 
Co., APPELLANT. 


1. Under Chapter 521 of the Laws of Florida, an appeal lies to the Su- 
preme Court, from an order of the Circuit Court, refusing to set aside 
2 verdict and graut a new trial. The provisions of the Code do not 
destroy the right of such an appeal. 

2. It is the function of a jury to compare and weigh the character and 
credit of witnesses whose testimony is complicated and contradictory. 

3. It is within the province and power of the court to set aside a verdict 
which does not reach a substantially just conclusion, when there is 
just ground for the belief that the jury acted through prejudiee, pas- 
sion, mistake, or any other cause, which should not properly control 
them. 


4. Where the Judge has declined to disturb the verdict of the jury, the 


* presumption is that he exercised his discretion properly. It should ‘ 
be a very plain case to justify an appellate court in setting aside the; 


concurrent conclusion of both court and jury, on the ground that 
their action was contrary to.the evidence, or weight of evidence. 


5. Where the court below gave credit to one witness, corroborated by an- 


other, rather than to two witnesses, who had sworn falsely to the in- - 


cidents of the identical voyage, and to one, whose statements bore 
internal evidence of incorrectness, and refused to sct aside the verdict 
of the jury, the case does not require this court to set aside the action 
of both court and jury. 

. Where the proximate cause of a leak, discovered shortly after sailing, 
which resulted in the loss of the ship, cannot be traced to a peril in- 
sured against, or to stress of weather, or to some accident upon the 
voyage, a presumption of unseaworthiness, when the vessel sailed, 
should be generated in the minds of the jury, and the insurer should 
be discharged, unless this presumption is overcome by the insured. 
In order to create this presumption the burden of proof of these facts 
lies upon the insured. 

7. It isa compliance with the warranty of seqworthitless, if the ship’ is 
in a suitable condition to carry the cargo put on board, or intended to 
be put on board. 

8. A necessary jettison, shortly after sailing with a proper load, without 
encountering a peril insured against, is a fact tending to generate a 
presumption of unseaworthiness. The burden is upon the defendant 
to prove that no peril was encountered, and the necessity of the 
jettison. 
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9. It is a general rule, where barratry is exeepted from the risks, that if the 
immediate cause of the loss is a peril insured against, it is no defense 
that the loss was remotely caused by the gross negligence of the agent 
ot the insured not amounting to barratry. 

10. The underwriter is not liable to indemnify the insured for losses by 
the peril insured against, directly incurred through the frauds or gross 
misconduct of the insured. 

it. The insurer can relieve himself by showing that the efficient and di- 
rect cause of encountering the peril was the failure on the part of the 
insured to act in good faith toward the insurer, or to exercise ordinary 
prudence in the management, navigation and care of the vessel. 


42. The implied warranty of seaworthiness requires from the insured such 
a degree of care in the selection of his officers and crew as is necessary 
to obtain competent persons, and the principle extends to many other 
matters embraced in the contract. The burden of proof is here upon 
the underwriter. The presumption is with the insured after proof of 
loss. P 

"45. The questions of seaworthiness and care in the navigation of the ship 
are questions of fact, dependent upon nautical testimony. 

i4. The owner has an insurable interest to the full amount of the freight, 
notwithstanding an advance to be charged against it. 

i5. The insured is not obliged to communicate any fact, as to which there 
is a Warranty, express or implied, unless information upon the subject 
is particularly called for in the first instance. 

i¢. In determining whether the master designedly cast away and de- 
stroyed his vessel, the jury must be satisfied beyond a reasonable 
doubt that he did so, before they can find against him. The rules of 
evidence are the same in civil and criminal cases. The character of 
the fact to be proved, and not the position of the party, determines 
the degree of proof to be required. 

i7. The verdict that “We the jury find for the plaintiff, and assess the 
damage at six thousand dollars, with interest from the commence- 
ment of this suit at legal rate,” expresses the conclusion of the jury 
with sufficient certainty to justify a judgment thereon. 

i&. The only thing which gives verity to the correction and settlement of 
a case in this court, is the signature of the Judge. The want of this 
is a fatal defect. 











Appeal from First Judicial Cireuit—Escambia county. 

The action was instituted by Schultz against the Pacific 
insurance Company, to recover the sum of six thousand 
dollars with interest, being the amount of a valued policy 
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of insurance upon the freight of the North German barque 
“‘ Mutter Schultz,” on a voyage from Pensacola to England. 
The policy was issued to plaintiff, who was two-thirds owner 
of the vessel, and covers by express terms the interests of 
all concerned in the subject insured. 

The declaration is in the usual form, and alleges the 
making of the policy, the sailing of the vessel on the voyage 
- stated in it, and her subsequent loss by the perils of the sea. . 

The defendant appealed and plead to this action the fol- 
lowing special defenses : 

1. That the vessel, at the time she entered upon the voy- 
age, was not seaworthy. 

2. That the plaintiff, at the time the insurance was effect- 
ed, concealed from the defendant certain material facts in 
relation to the condition of the vessel, which, had they been 
known to the defendant, would have prevented its agents 
from issuing the policy. 

3. That the vessel was navigated upon the voyage stated 
in the policy with gross negligence, and her loss was occa- 
sioned by such negligence and want of skill on the part of 
the plaintiff, who was master of the vessel. 

4, That the vessel was designedly cast away or run on 
shore by the master upon the voyage stated. 

5. That the plaintiff is not entitled to recover in this ac- 
tion the sum stated in the policy, but only the difference 
between the estimated value ef the freight contained in the 
policy and the amount advanced by the charterer to the 
master before the vessel sailed. 

The case was submitted to the jury upon these issues 
under the charge of the court, which is part of the record 
here. The jury found for the plaintiff the amount stated in 
the policy, with interest from the commencement of this 
suit. After verdict the defendant moved the court to grant 
a new trial upon the following grounds : 

1. That the verdict was contrary to law. 

2.. That it was contrary to the evidence. 
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3. That it was contrary to the charge of the court. 

4, That it was contrary to the weight of evidence. 

5. That the finding of the jury was so uncertain that no 
judgment could be founded upon it. 

The motion for a new trial was overruled by the court, 
and from the judgment upon this motion the present appeal 
was taken. 

_ At previous terms of the court there had been a trial of 

the issues of fact by the court, resulting in a jugment for 
the defendant, and a mistrial by a jury. This is the third 
trial. 


Mallory & Mawweil for Appellant. 


1. The bark was not seaworthy when she entered upon 
the voyage, and, therefore, the policy never took effect, and 
trom whatever cause the loss occurred, the insurers are not 
bound to pay. Marshall on Ins., 363, 369, 373, 368-9-7 ; 
Mumford vs. Mumford, 1 Caines’ R., 520, 522; Abbott on 
Ship’ng, 446 ; 3 Kent, 205 and note @; 1 Arnauld on Ins., 
653-4, And it is unnecessary to inquire whether fraud was 
intended or not, or whether the owners had knowledge of it. 
1 Arnauld on Ins., 654-5. 

Freight, ship and cargo, governed by same. rule of sea- 
worthiness. 1 Arnauld, 654, note, 667-8, 670, 691, 689, 690 - 
2 Arnauld, 1367. 

2. Whether the bark was unseaworthy when she sailed 
is a question of fact, and the highest and most convincing 
proof is found in her having 8 feet water in her hold, twenty- 
four hours out of port, without any adequate cause for it. 

The language of all writers on insurance, and of all courts 
adjudicating insurance, may be summed up in the following : 

“Tf a defect appear soon after sailing, without any visible 
cause, the inference is that she was not seaworthy when she 
sailed.” Marshall on Ins., 373, 369 ; 1 Phillips on Ins., 725 ; 
2 John. Rep., 124; 1 Arnauld on Insurance, 689, 690; 2 
Arnauld, 1367. 
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“The warranty of seaworthiness, whether expressed or 
implied, is, that the vessel shall be able to perform her voy- 
age with the cargo with which she is then loaded.” Abbott 
vs. Braine, 1 Caines’ Rep., 292, 520, 522. 

“When she vessel leaks the day after leaving port, without 
bad weather, the presumption is against her seaworthiness 
when she sailed.” 2 Bay’s Rep., (Sup. O’rt; 8. C.,) 503; 2 
Parson’s Mar. Law, 139; 2 McCord, 336; 2 Wash. C. C. 
Reports, 376; 1 Phillips on Ins., 725 ; 2 Phillips on Insu- 
rance, 2079. 

“ Where the vessel becomes leaky soon after sailing and 
this cannot be ascribed to any violent storm, the presump- 
tion is she was unseaworthy when she sailed.” 1 Brevard, 
252; Myers vs. Girard Ins. Co., 26 Penn. R., (2 cases) 192 ; 
and: see Lords Ellenboro and Mansfield in 1 Arnauld on 
Ins., 678-9, 689-90-91, text and note. 

In the case of the brig Get. Armstrong, 2 McCord, (S. C. 
Rep’s,) the digest evidently gives a wrong report, for the 
facts as described show that the insurers were not liable, and 
the court applies the correct principle of law. 

In the case at bar the three seamen declared that the 
weather was mild and fine, but the master and mate say 
that they had a fresh wind and were “ hove-to” for 10 or 15 
hours. But they say nothing of any extraordinary sea peril 
to cause the vessel to leak, nor do they show that she lost a 
rope-yarn, a spar or a sail, or encountered risk or inconve- 
nience. 

3. To render the insurers liable for the loss, the bark must 
not only have been seaworthy when she sailed, but the own- 
ers were bound to keep her so, subject alone to the perils in- 
sured against. And hence it was their duty to have gone 
into an intermediate port, Key West or Havana, and re- 
paired her. 1 Arnauld on Ins., 667-8; Abbott on Ship- 
ping, 446, and sée this doctrine ably discussed and enforced 
in 3 Kent, 3d ed., 203, part 5, Sec. XLVII, and 205, text and 
note. And see Arnauld also, where the decision of the Sup. 
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Court of Mass. declares this to be the American law of In- 
surance. All the French and German writers, including 
Emerigon and Volin, to the same effect. 2 Parsons on Mar- 
atime Law, 139, 140 and note ; 12 Cush., 517; 10 Pick., 237; 
2 Phil. on Ins., 2079, and see 2 U. 8. Dig. 565, Sec. 109. 

“Tt is the duty of the assured to keep the vessel seaworthy 
while the risk attaches, if he can do so, and it seems the in- 
surer will not be liable for loss occasioned by unreasonable 
neglect to keep her seaworthy.” 

4. “If the vessel was lost by the fault, neglect, negligence, 
or misconduct of the master, (part owner,) the insurers are 
not liable.” Gwin vs. the Phenix Ins. Co., 13 John. 450. 

“Ifthe negligence is so gross as to authorize the pre- 
sumption of fraud which would constitute barratry, the un- 
derwriters are not responsible, unless the policy expressly 
insures against barratry. 1 McCle&n’s Rep., 375, (the Mer- 
chants & Louisville Ins. Co. vs. Walters.) 

“Tt isan implied exception to the risks insured against, 
that the assured is not entitled to indemnity for loss incurred 
by his own fraud, or gross fault, or his violation of law.” 
1 Phil. on Insurance, p. 31, Section 41; 2 Arnauld on In- 
surance, 775-6-7. 

5. Concealment.—The proof is, that the vessel lay at the 
head of the wharf in a southeast gale, and pounded the 
wharf down, breaking nineteen piles, and nearly demolishing 
it; and that she thus received injury to her side, which 
caused the master to take out and renew planks on her 
bends. This fact was not made known to underwriters. 

It may be said that the warrantee of seaworthiness ab- 
solved the master from giving this information, but such is 
not in harmony with the current decisions of the country, 
which now hold the assured to perfect good faith. Burritt 
vs. Saratoga Ins. Co., 5 Hill, 188 ; Curry vs. Commonwealth 
Ins. Co., 10 Pick., 535; Sawyer vs. Coasters’ Mu. Ins. Co., 
6 Gray, 221; Dixon on Insurance, 68, 7; 2 Caines’ R., 69: 
1 Story C. C. R., 57; 1 Arnauld on Ins., 492-1, 540-1; 1 
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Story’s Eq. Jur., 166, 216; 3 Kent, 282; 2 Duer on Ins., 
379; 1 Wash. C. C. R., 385; 2 U. S. Dig., 177, § 326; 3 
Dall., 491; 1 Peters C. C. R., 185. The law of the United 
States, irrespective of the warrantee of seaworthiness, de- 
mands all information, &c. 

6. The master took up in advance, for and on account of 
his freight to be earned, £763.13, equal to $4,727.73, and 
this left the freight at risk only $4,272.27, and upon this 
amount at risk only can a recovery be had under any cir- 
cumstances. Dix on Ins. and Average, 42 and note on pp. 
43-4; 1 Arnauld on Ins., 241-2, 244, 266-7, 250, 207. In 
this case the master had no further interest in the sum of 
£763.13, because he had the money in his pocket. Suppose 
he had received all his freight in advance, could he have re- 
covered on this policy? Certainly not; for the “insurable 
interest ” would have passed from him and gone to the party 
advancing the freight. Note to 2 Arnauld 1,349-50, 1,347 ; 
2 Arnauld, 1,282; 1 Sumner, 451 ; 1 Arnauld on Ins., § 303, 
300; 1 Arnauld, 297-8-9, 266. 

“Advances by the charterer (as in the case at bar) on 
freight cannot be recovered from the owner as advances on 
freight. He is at no risk to pay it back.” 1 Arnauld, 266. 
(See late case of the Anastoria, quoted by the adjusters, and 
found in 1 Benedict’s Dist. C. R., 188, where it was held 
that the freight was, so far as the ship-owner was concerned, 
paid to the extent of the advance, and was not at risk.) 

7. Master's right to sue for other owners.—He has no such 
right, either to insure or to collect insurance, without ex- 
press authority. Charleston Ins. and Trust Co. vs. Conner, 
2 Gill, 410 (reported in 7 U. S. Dig., 313, § 16,); Griswold 
vs. N. Y. Ins. Co., 3 John., 321; 1 John., 205. 

“For whom it may concern.”—1 Arnauld, 146-7-8, text 
and note; 1 Phil. on Ins., 383, 387, 966, 379, 380; 2 Dner 
on Ins., 99, § 6, 100, § 7; Abbott on Ship., 9, Ogle vs. Many- 
ham, 77, note. 

In the case at bar the master brought snit in his own 
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name, and for his own account, for whole amount: of insur- 
cance, while he declares himself but two-thirds owner, and 
‘shows no authority from the other owners. 

Submitted with brief—First, Charter party ; Second, Bil! 
of lading and receipt for advances; Third, Coast survey chart 
of Florida reef; Fourth, American coast pilot, Blunt’s. 

8. Testimony of voyage and its incidents.—The plaintiff, 
Schultz, with his mate, are the only witnesses for his cause, 
and the rule of evidence as to credibility must be applied to 
both, as both are interested—the master in $6,000 and 
his reputation, and the mate in $300 and his reputation. 

Testimony of voyage and its incidents, for defendant, is 
of three of the crew, unimpeached, and who are in perfect 
accord as to all material points of their evidence. 

What they prove.—First. That after leaving Pensacola 
bar the weather was mild and pleasant ; that in such weather 
the bark began to leak, and had generally from five to eight 
feet water, and they never ceased pumping until she was lost. 

Second. That master told them the names of the lights of 
Sand Key and Key West, when they saw them and passed 
them. 

Third. That he said he would sail near the land and 
would not cross the Atlantic. 

Fourth. That after getting ashore he instructed them to 
say that they saw but one light, and this a fixed light. 

Fifth. That he pointed out to the mate how she would be 
made to “fetch up on the reef.” 

Sixth. That all the crew complained to master of the un 
seaworthy condition of the ship. : 

9. The master and mate swear as follows: First saw the 
Sombrero light-house at 4 P. M. of the day we got ashore, 
and it then bore north 14 miles off. The mate says, “I last 
saw Sombrero light at 10 o’clock P. M. of the night we got 
ashore, and it then bore west by south, distant 13 miles. 
The bark was then heading east northeast, going from four 
to five miles an hour, with a steady breeze.” 
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This fixes the position of the bark exactly. At 10 P. M. 
she was just 37 miles northeast of the American shoal ; and 
yet, in 105 minutes or 1} hours after, she ran ashore in it— 
to do which she must have gone 20 miles an hour stern first. 
See the chart of the reef, and measure with the scale. 
Nothing—no part of the evidence—can be so conclusive as 
this ; and it is to be kept in view that no explanation of this 
extraordinary statement is offered. 

It must also be borne in mind that if we take the winds, 
courses and distances given by the mate, and substitute for 
Sombrero the Key West light, her going in the American 
shoal is explained. The master and mate spoke with their 
log-book in hand, and this extraordinary statement must 
invalidate all they say. 

10. Mr. Anderson and Mr. Willis both swear that the 
master told them his bark was insured at home, and Mr. 
Anderson ‘says, “I think he said well insured.” LEche, 
whose statement is unexplained and uncontradicted, says 
that the master’s assertion to Williams was, “ Unless she is 
teetotally lost, I will not get my insurance.” 

Conclusion.—1. The bark was unseaworthy at the incep- 
tion of the risk, and consequently the policy never attached, 
and no question of owner’s good faith is involved or need be 
raised. 

2. The bark should have been taken to Havana or Key 
West and repaired ; and the neglect to do so releases the 
insurers from liability for her loss, ang in such case no ques- 
tion of the owner’s good faith is involved or need be raised. 

3. The bark, in seeking the Florida reef instead of pur- 
suing her course in the middle of the Gulf, her owner com- 
mitted gross negligence and carelessness and fault, which 
releases insurers for her loss, and this without raising a 
question of the owner’s turpitude. 

4. The master wilfully stranded her, which releases un- 
derwriters. 
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C. W. Jones for Respondent. 


This appeal was taken from an order denying a motion 
for a new trial, and from the judgment rendered on the ver- 
dict found by the jury. 

1. It is contended in behalf of the respondent that no ap- 
peal lies in this State from an order denying a motion for a 
new trial, except in actions other than for the recovery of 
money only. 

This is an action for the recovery of money only, and 
therefore the order denying the motion cannot be reviewed. 

2. That if the order denying the motion for a new trial 
cannot be appealed from directly in this kind of action, 
then the order cannot be considered upon an appeal from 
the judgment on the ground that it is an intermediate order 
necessarily affecting the merits. An order denying a mo- 
tion for a new trial is not, under the Code of Practice, an 
intermediate order. It is very questionable whether it could 
have been so regarded under the former practice. At com- 
mon law, judgment was never entered until the motion for 
anew trial was disposed of. Under our present Code of 
Practice, the judgment, unless specially ordered to be stayed, 
must be entered upon the return of the verdict. It often 
happens in practice under the Code that an order denying a 
new trial is subsequent to the judgment, and is the last or- 
der in the cause. 

In this case the motjon for a new trial was made on the 
same day that the judgment was entered, and the order de- 
nying the motion was made subsequent in date to the judg- 
ment. Is the order denying the motion for a new trial, 
therefore, an intermediate order? The word “intermediate,” 
as used in the Code, was intended as a substitute for the 
technical term “interlocutory,” for the framers of this new 
system of practice have deemed it important to change the 
names of things without changing their character or nature. 
A declaration is called a complaint, a plea an answer, &c. 
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But it would be strange if the Legislature, while they 
prohibited an appeal from an order denying a new trial in 
actions for the recovery of money only, should allow the 
same end to be reached by a simple appeal from the judg 
ment. The object of the law in permitting an intermediate 
order affecting the merits to be considered on an appeal 
from the judgment, was to prevent delay and a cause coming 
up before this court in fragments. 

Had the Legislature given an appeal directly from each 
order in the course of an action, a cause might be brought 
here a half dozen of times before final judgment. To avoid 
this it required the case to go on, and in the event it goes 
against the party whom the intermediate order injuriously 
affects, then he may have such intermediate order considered 
upon appeal. But an order denying a motion for a new 
trial does not fall within the mischief contemplated by this 
provision. The order denying the new trial in nearly every 
ease must occur after the final judgment, and therefore if 
the Legislature intended that such order should be reviewed 
here, there is no reason for denying the right of a direct 
appeal from it. 

In the case of an intermediate order, a direct appeal is 
denied, because the party affected by it may finally succeed 
in the action, and therefore have no need to complain of it. 

In the case of an order denying a motion for a new trial, 
the judgment is ascertained, the unsuccessful suitor. ic 
known, and if the court below erred in overruling the motion, 
the remedy should be by a direct appeal from the order. 

But again, a motion for a new trial is collateral to and 
not directly connected with the suit. 

It cannot be said that such motion necessarily affects the 
merits, when it had no agency in producing the final result— 
the verdict. The provision in question was intended to give 
a party an opportunity to have an order or decision reversed 
which tended in some measure to produce the unfavorable 
result. 
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De. not the words “necessarily affecting the merits,” 
alearly indicate that the Legislature meant some order or 
decision by the court in the progress of the cause, which 
affected the rights of the suitor in connection with the facts 
proven? What has the making or denial of a motion for a 
new trial to do with the merits of a case which is ripened 
into-judgment? The court simply says it will not disturb 
she finding of the jury upon the facts and law. Orders of 
this kind were always regarded as discretionary with the 
court, and what is discretionary can never be said to confer 
any right upon anybody. 

The next objection which we make is, that there is noth- 
ing in the record before the court which will justify a re- 
versal of the judgment. 

Au appeal from a judgment only opens for this court 
purely legal objections which were properly taken and ex- 
vepted to in the court below. 

It will be seen from the case as settled, that there is not 
one exception stated in it. The case comprises the evidence 
en both sides, the charge of the court to the jury, the motion 
for a new trial, &c. 

This case was prepared for the purpose of having the or- 
der denying a new trial reviewed. 

In order to question the judgment, some matters of law 
should be presented by exception. One of the grounds 
taken for a new trial is the misdirection of the J udge. To 
make the errors of the court a ground for reversing the 
judgment, it must appear that the ruling was excepted to 
and the exceptions atterwards settled according to the Code 
and rules of this court. No exception to the ruling of the 
eourt on the trial appears in this case. A brief statement 
of the grounds of the motion for a new trial is part of the 
ease, and the ruling of the court denying the motion is 
stated to have been excepted to. But of what avail is this 
£ the appellants cannot review the order denying the 
motion ? 
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All the various grounds set forth in the motion were of- 
fered as reasons to the court below for a new trial ; they de 
not and cannot affect the judgment outside of the motion. 
If the court misdirected the jury, if the verdict was against 
law or against the evidence, then were all the matters to be 
considered by the court upon an application for a new trial= 
but I insist they are not matters to be regarded upon an appeal 
direct from the judgment. If the court during the progress 
of the trial made any erroneous ruling upon the evidence, 
or in giving or refusing instructions to the jury, and the ac- 
tion of the court was excepted to at the time, and after- 
wards settled in a case and exceptions, these matters might 
all be considered upon an appeal from the judgment. 

If, as I insist, the granting or refusal of a new trial is 
discretionary with the court and not reviewable upon appeal, 
then the grounds of the motion, as well as the order denying 
it, must be left out of consideration in this appeal. 

It is well settled that upon an appeal from a judgment, 
the court cannot look into the evidence with the view of de- 
termining whether or not it supports the verdict. Neither 
san it, under the general objection that the verdict is con- 
trary to law, set aside the judgment ; and if the misdirec- 
tion of the court is the ground of objection, it must appear 
that the charge was excepted to, for certainly an objection 
or exception to an order denying a new trial in a case when 
sueh order cannot be reviewed, will not dispense with the 
aecessity of an exception to the charge of the court when 
euch charge is made the basis, if the same have been settled. 

2. If the court should, in the present condition of the case. 
look into the evidence and the rulings of the court below on 
the trial, with the view of determining whether a new trial 
ought or ought not to be granted, then we say there is noth 
ing in this record which will justify the court in setting 
aside the judgment. 

The verdict of the jury is not contrary tolaw. The Judge 
below left the question of seaworthiness to the decision. of 
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the jury, as matter of fact. As to the legal presumption of 
unseaworthiness which arises when a vessel becomes unable 
to prosecute her voyage a short time after sailing, without 
adequate cause to produce it, the Judge stated the law very 
favorably for the appellants, but the jury found the facts 
against them. 

The law is, that when a vessel, shortly after sailing, be- 
eomes unable to proceed on her voyage in consequence of a 
leak or other defect, without any adequate cause to produce 
sueh inability, the presumption then is that she was unsea- 
worthy when she sailed, and it then becomes the duty of the 
assured to show the condition the vessel was in when she 
sailed, or in other words to rebut the presumption, and it is 
for the jury to say whether the presumption is rebutted 
er not 

In this case the respondent proved by a great number of 
witnesses that the vessel was seaworthy when she sailed, in 
the evidence of Mr. Kaskill, Mr. Fingil, Robert Smith, Mr. 
Thomas, the mate, Mr. Hughn and others. 

If the testimony of these witnesses satisfied the jury that 
the vessel was seaworthy before and at the time she sailed, 
then they had a right to refer the leak refered to, not to the 
unseaworthiness of the ship, but to a peril of the sea. Miller 
vs. South Carolina Ins. Co., 28 ; 2 McCord Rep., 346: Pa- 
trick vs. Hallet, 1 John., 245. ; 

Again. The appellants at the time the policy was effected 
agreed that the vessel was seaworthy by incorporating a 
statement to that effect into the policy. 13 Mason «& 
Welsby. 

As to the defence of negligence and unskillfalness set up 
in the answer, there is no evidence before the court to show 
that such existed or that the vessel was lost thereby. When 
this defence is plead, it must be shown that the negligence 
was the direct and not the remote cause of the loss. 3 Sumner, 
270; 13 Peters, 415; 3 Kent’s Com. 395. 

All the issues presented by the pleadings in this case were 
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decided by the jury on conflicting evidence, and the credi- 
ibility and character of many of the witnesses was assailed. 

The principal witnesses for the appellants were impeached 
by their own sworn statements, made but a few months be- 
fore, in which they gave a contradictory account of the cir- 
cumstances attending the loss of the ship from what is found 
in their subsequent evidence. Under. such circumstances, 
the court cannot set aside the verdict without passing upon 
the credibility of the witnesses. The following authorities 
are submitted on this part of the case : 

A verdict should not be set aside because the court would 
have come to a different conclusion from that of the jury as 
to the force of the testimony. Fleming vs. Smith, 44 Bar- 
beur, 554; 29 California, 18, 

A new trial will not be granted when the burden of proof 
is upon the appellant, and there is a conflict of evidence. 
Crook vs. Forsyth, 30 California, 662. 

When the evidence is conflicting it is a question for the 
jury to determine under all circumstances to whom they 
will give credit. 36 IIl.,60; 45 Ill., 311. 

In a civil cause, when the court trying it approves the 
verdict by refusing to set it aside and there is not an entire 
want of evidence, the Supreme Court will not interfere and 
reverse, although the verdict may seem to be greatly against 
the weight of evidence. 43 Mo., 359; 26 Iowa, 559. 

What then is there before this court which can be looked 
to for the purpose of impeaching the judgment? Absolutely 
nothing. 

When an appeal is taken from the judgment of the court 
or the Judge sitting as a jury, the law requires exceptions 
to be filed to the ruling of the court within ten days from 
the time such judgment is entered, and afterwards these ex- 
ceptions must be settled with a case for the purpose of an 
appeal. 

The law further requires that the legal question in such 
eases shall be from the question of fact. It would be strange 
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that the law should require exceptions to be made to the 
law, as stated by the court when a jury is waived, and not 
require any when the case is tried by a jury. 

There is no exception in the record before the court except 
the one which relates to the order denying the motion for 
a new trial. 

But, if the question shall be considered open here, that 
the order may be reviewed, then the simple duty of this 
court is to consider whether the court committed an error 
in denying the motion below. 

It is not the question whether a new trial should be gran- 
ted by this court upon a review of the evidence adduced on - 
the trial or the charge of the Judge, but whether under all 
the circumstances the Judge so far abused the discretion 
vested in him in denying a new trial, that this court will 
reverse the order and let the motion stand as allowed. 

Upon these points I refer the court to the following au- 
thorities : 

No appeal lies from an order denying a new trial on the 
vrounds that the verdict is against the evidence or the 
weight of evidence.. Young vs. Davis, 30 N. Y. Rep., 134. 

An appeal from an order granting a new trial does not 
bring up any questions of fact, but only questions of law. 
tLoyt vs. Thompson’s Ex’trs, 19 N. Y., 207. 

An appeal from an order denying a new trial does not 
'ffect or prevent the entry of judgment. 19 Howard, 515: 
22 Howard, N. Y. 

On an appeal from a judgment in an action tried by a 
jury, the court will not review the case upon the evidence 
with a view to determine whether the verdict is against 
evidence. Such an appeal presents only questions of law. 
Bedell vs. Com. Ins. Co., 3 Bosworth, 148. 

The decision of a motion for a new trial can only be con- 
sidered on an appeal from the order denying the new trial. 
12 Abbott, 164; 22 Barbour, 650; ib., 568. 
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The motion for a new trial must be made before the entry 
of judgment. 33 Barbour, 645; 12 Abbott, 281. 

Orders denying motions for new trials are not intermediate 
orders, necessarily affecting the merits within sub-division 2, 
Sec. 11, Code of Procedure. Selden vs, Canal Co., 29 XY. 
Y.; 2 Tiffany, 634. 

. When there are no exceptions contained in the case as 
settled, nor any allusion to any, there is nothing for the 
Court of Appeals to review. Ward vs. N. Y. R. R., 29 
N. Y.; 2 Tiffany, 616. | 

Objections to the ruling of the court below must be 
nade at the trial, elsé they cannot be considered on appeal. 
Stewart vs. Harper, 4 Greene, (Iowa) 452; 16 La. Annual 
Rep’ts, 181; 15 Iowa, 476; 33 Missouri, 149, 577. 

The Supreme Court will only consider questions of law 
presented by exceptions and taken in the cause. If the case 
contains no exceptions, there is nothing for the court to re- 
view. Wilcox vs. Hawley, 31 N. Y., 648. 

On appeal from a judgment in an action tried by a jury, 
he appellant cannot be heard upon the question whether 
the verdict is contrary to evidence. Anthen vs. Smith, 4 
Bosworth, 503. . 

On appeal from a judgment, he can only be heard on ex- 
veptions taken at trial. A new trial will not be granted 
when the case has been fairly submitted on its merits, though 
there may appear to have been a preponderance of evidence 
against the verdict, especially if the testimony is conflicting, 
wr if the Judge who tried the cause is satisfied with the find- 
ing. 48 Barbour, 302; 32 Ga., 472; 36 Ga., 246, 332; 30 
Ill., 178 ; 32 Calf., 166; 23 Iowa, 308; 12 Minn., 130. 

In the case of the Pensacola & Georgia Railroad Company 
vs. Nash, 12 Fla., 513, this court says: ‘“ When the evi- 
dence is conflicting, making it the duty of a jury to decide 
upon the credibility of the witnesses, the court will not igh 
apide a verdict against evidence.” 

7 
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No exception whatever was taken to the charge of the 
court, and as to the objections made now to the ruling below, 
they are too late and not well founded. 

The court instructed the jury, in accordance with very 
high authority, that in order to find for the defendant upon 
the fourth defence or issue, that the respondent designedly 
and intentionally cast the ship away, they should be satisfied 
of the truth of this allegation beyond a reasonable doubt. 
This defence involved a high criminal charge, a capital 
felony under the laws of the United States, which, if true, 
would destroy the character of the plaintiff forever. Bra- 
dish vs. Bliss, 35 Vt.; 6 Shaw, 326; Thurtell vs. Beamont, 
i Bingham, (Common Law R..,) 339. 

The next objection is, that the respondent was not entitled 
to recover the sum of six thousand dollars, the amount 
stated in the policy, because, before the policy was effected, 
fhe received some advances upon account of his freight. 

This is a valued policy of insurance, and it is not compe- 
tent for an underwriter, after a loss has occurred under such 
a policy, to dispute or question the value of the subject at 
risk. The sum stated in the policy is conclusive on the in- 
surer, and he is estopped from denying it. 1 Sumner, 451; 
6 Cranch, 206; 3 Peters, 222; 2 Washing. C. C. R., 468; 
3 Kent’s Com., 361; 2 vol. Amer.’ Leading Cases, 587-8. 
In this case, the respondent only insured the amount of 
freight which he expected to earn, after deducting the ad- 
vances. The advances were received before the policy was 
issued, and the sum stated in it is the amount agreed upon 
between the underwriter and the assured, which the assured 
would have probably earned had the voyage been performed. 

The object of their policy is to dispense with all proof of 
loss, and if the underwriter agrees to a sum which in case 
of loss will more than indemnify the assured, and receives a 
gremium on that sum, there cannot be found a decision in 
this country or Europe which will support his claim to ex- 
onerate from the payment of the fall sum stated in the policy. 
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But the appellants were not entitled to the benefit of such 
. defence as this while they denied the right of the respon- 
dent to recover anything whatever. If they relied upon 
the question as to the amount of the recovery, they should 
have paid the sum which they considered due into the court, 
er made a tender of it, and then contested the right of re- 
spondent to the balance. 

They did not ask the court at the time to charge the jury 
«that the sum stated in the policy was not the true measure 
of damages,” but they accepted the charge as correct, took 
their chances of success under it, and after an unfavorable 
seview to them, they then objected to the charge. To have 
made the rulings of the court below reviewable here, they 
ought to have been excepted to at the trial, and the excep- 
tions afterwards duly settled, in aceordance with the rules 
ef the court. 


WESTCOTT, J., delivered the opinion of the court. 


The case presented by this record, with the exception of 
-#eme objections to the law, as given to the jury by the court, 
and another to a matter arising upon the record, is a motion 
wor a new trial based upon a consideration of the entire evi- 
dence in the case. 

The position is taken that an appeal does not lie from an 
arder of the Circuit Court, refusing to set aside a verdict 
md grant a new trial, and that the exercise of such disere- 
tion cannot be here reviewed. It is insisted that granting 
a. mew trial is a matter within the discretion of the Circuit 
Gourt, not of right in the party, and for that reason is not 
tm intermediate order involving the merits and necessarily 
affecting the.right of the party within the meaning of sub- 
«livision cne of section ten of the Code. 

In disposing of this question, we deem it unnecessary to 
«letermine whether such an order is of the character men- 
tioned in subdivision one, in view of our conclusion that 
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even if it is not such an order, yet the right of the party to 
have such an order reviewed is given by the first section of 
chapter 521 of the laws, and the effect of the provisions of 
the Code is not to destroy that:right but simply to regulate 
the practice in its exercise. We reach this conclusion by a 
consideration of all of the statutes having reference to the 
subject matter. We give them a consistent construction, 
and one which we conceive carries out the intention of the 
Legislature in enacting the Code. 

Upon an appeal from a final judgment, the act of 1853, 
chapter 521, gives the party the right to have such exercise 
of discretion by the Circuit Court reviewed by this court. 
The last clause of section 210 of the Code prescribes the 
method by which the decision of the court upon a motion 
for a new trial is to be brought to this court upon an appeal. 
The Code therefore in its letter recognizes the existence of 
such right. The repealing clause of the Code repeals only 
such statutory provisions as are inconsistent with it, and se- 
cures all rights of action given or secured by existing laws. 
The intention of the Legislature in the enactment of the 
Code was to abolish the distinction between legal and equi- 
table remedies, and to have uniform proceedings in all cases. 
It was to regulate the practice but not to destroy the right. 
It was the right of the party anterior to the Code to have 
such an order reviewed, and the effect of that section of the 
Code authorizing appeals in certain cases is not to destroy a 
right to appeal in other cases, or to limit the operation of an 
appeal to the cases enumerated in that section. A statute 
regulating the practice and to some extent the appellate ju- 
risdiction of the court, which itself prescribes the practice 
ii the matter of appeals authorized by antecedent laws, 
should not be held to repeal those laws, where the general 
purpose of the statute is not to destroy the right, but simply 
to regulate the practice in such cases. 

In this case there has been one trial by the court, which 
resulted favorably to the defendant ; one mistrial by a jury, 
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and this the third trial by a jury, resulting favorably to the 
plaintiff. 

The mistrial should not benefit either ie and the find- 
ing of the court for the defendant upon the. facts, followed 
by a finding for the plaintiff by the jury upon the facts, en- 
ables us to consider the case as if it was the first trial ; 
neither party we think can claim any advantage by these 
proceedings. 

The verdict of the jury here is founded on the evidence 
of facts, complicated and contradictory, which required av 
investigation into the character and credit of the witnesses, 
whose testimony it was necessary to compare and weigh. 
To do this is the proper function of a jury. 1 Brevard, 150; 
2 Stranges, 1,142; 2 Burr, 665; 1 Wils., 22; 1 Burr, 396, 
609; Cowp., 37; 2 Wils., 249; 3 Wils., 47. 

While it is true that this is the proper function and proy- 
ince of the jury, it is at the same time true that in cases 
where there is conflict in the testimony, it is within the 
province and power of the court to set aside a verdict which 
loes not reach a substantially just conclusion in cases where 
the conflicts are of such character and the circumstances of 
such nature as to give just ground for the belief that the 
jury acted through prejudice, passion, mistake or any other 
vause which should not properly control them. This power 
exists in the court. In exercising it the court does not en- 
eroach upon the province of the jury, for the reason that. it 
‘loes not conclusively settle facts in the form of a verdict, 
but only gives another jury the opportunity of so doing, 
and of correcting what appears to be a mistake. If this is 
not properly within the power of the court, then the result 
is that the first twelve men that happen to constitute a jury 
in a given case are by law the final arbiters of the facts in 
that case. There is no such principle of law. 

This is a conservative and justly prized power of the 
court ; like all powers it may be abused. It is much better, 
however, that exceptional cases of its improper exercise 
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should be endured than that the security which it affords. 
should be withdrawn./The rule which should govern » 
court in the exercise of this power should be a fair view of 
the justice of the particular case, the character of the con- 
flicting testimony, and the surrounding circumstances, rather 
than an extraordinary degree of respect for the maxim a@ 
questionem facti non respondent judices ad questionem legia 
non respondent juratores—and wherever it appears to the- 


. eourt that there is difficulty in reconciling the verdict with. 


the justice of the case, and the manifest weight of evidence, . 
there the court should not, from a too great respect for this- 
wise and venerable maxim, withhold its power. This is the- 
rule which should govern the judge of the court presiding. 
at the trial, who has the same opportunity as the jury te 
observe what occurs in the trial. In all cases of appeal the- 
presumption is that he exercised this discretion properly, 
and the case is not presented to this court as it was to him,. 
because this additional presumption is added to the verdict. 
Where he has declined to disturb the verdict of the jury, s 
very clear and strong case must be made out before this 
court would feel justified in reversing his action. It should 
be a very plain case to justify an appellate court in setting 
aside this concurrent conclusion of both court and jury, upon 
the ground that their action was contrary to the evidence OF 
weight of evidence. 

With this statement of the rule which should govern ns 
in the consideration of cases involving conflicts in testimony 
where a new trial has been refused, we proceed to apply it 
to such portions of this testimony as are contradictory, aud 
to determine what is the condition of this case in that re- 
spect. There are manifest conflicts in the testimony of the 
mate, and that of Grant the cook, and the two seamen,. 
Brown and Hitchings. The mate testifies that there were 
ten or fifteen hours of dark and cloudy weather on the 20th, 
during which the wind was blowing fresh, and there was a 
heavy sea, the ship laboring very heavy ; that during like- 
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weather on the 21st the ship was found to be leaking, and 
that there was about six feet of water in the hold ; that six- 
teen pieces of heavy timber were thrown overboard, an® 
that the men were kept at the pumps at one time three 
hours, or during their watch, half the crew ; that the bark 
became free of water on the morning of the 23d, after which, 
and up to the time of her loss, she made about eight or ten: 
inches of water in twenty-four hours. 

Grant, the cook, testifies that the depth of water in the 
bark was seven feet on the morning of the 2ist. In one 
place he says that after the pumps were first tried, the mem 
were kept constantly at the pumps night and day. In an- 
other place he says that after throwing over a portion of the 
deck load the pumps sucked ; that there was an intermission 
of twelve hours, when the water had gained five or six 
inches. He says, also, that the water got to be eight feet, 
and that the weather was fine and the wind fair up to four 
o’clock on the 26th. Brown, one of the seamen, testifies 
that upon trying the pumps first there was two feet water 
in the pump-well; that on the second day out, the 21st, 
there was three feet of water in the pump-well. In one 
place he says that this was preceded by a squall and rain, 
and in another that from the time he left Pensacola to the 
afternoon of the 25th, the weather “ was variable and light, 
with rain;” that the bark required to be pumped every 
fifteen minutes ; that it took three-fourths of an hour spells 
to free her after standing fifteen minutes ; that the bark was 
at times during the voyage free from water, when all the 
ship’s company was employed and the weather was light ; 
that after sucking the pumps, in about ten minutes there 
would be sixteen inches of water in the pump-well, and it 
would take four men three-fourths of an hour to suck the 
pumps after standing ten minutes ; that the bark had to be 
pumped about every hour in the twenty-four, and that whem 
the crew kept steady at the pumps, and the wind was light 
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hd the sea smooth, they would suck about two or three 
times in ‘twenty-four hours, and that she’ was not seaworthy. 
* Hitchings, one of the seamen, testifies that when twenty- 
four hours out the bark sprung a leak: In one place he 
states five feet of water was found in the pump-well at this 
time, in another that six feet was found ; that after this, and 
up to the time she got ashore, the ptimp-well averaged eight 
feet ; that on the third day out the master called the crew, 
himself among the number, aft, and asked what was best to 


-do, when he replied that they ought to return for repairs : 


that the captain said, we will throw the deck load overboard, 
and the crew must not be alarmed, as he was going to hug’ 
the land, and that on Friday, the sixth day out, half of the 


-deak load was thrown overboard. This witness makes six 
-feet water in the pump-well on Monday at eight or ten 


clock. This is inconsistent with the testimony of every 
other witness. He also has the jettison of the timber to 
occur when six days out, when it happened on the third day 
out. He makes an average of eight feet water in the hold, 
when the testimony of Grant and Brown is that the men 
were constantly at the pumps. If what they say is true, 
there could be no such average. In this conflict the jury 
believed the mate and disbelieved the seamen, and we think 
the reason for their so doing is found in the record. 

The witnesses, Grant and Brown, on the 30th December, 
1869, when all of the facts connected with this matter must 
have been fresh in their minds, joined in the protest of the 
captain and then swore “that on the 21st day of December, 
the bark suddenly made more water than usual, and at one 
time during that day had five feet of water in her ; that the 
Yeak was supposed to be somewhere in her topsides, and 
therefore sixteen pieces of heavy timber were thrown over 
from deck, after which the bark was freed from water, the 
Feaked ceased, and the ship was dry; that when they left 
Pensacola the bark was tight, staunch and strong ;” that 
the loss was owing immediately to: adverse winds, heavy, 
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squally and foggy weather, and a strong, adverse current, 
which sometimes sets in across the Florida reefs from the 
Gulf stream, and was not the result of neglect or failure to 
perform their duty by either officers or crew. 

It would certainly be improper either for this or the Cir- 
cuit Court to set aside a verdict of a jury by giving credence 
to anything sworn to by persons thus plainly guilty of false 
swearing. What they swear to in this protest, and what 
they swear to in this trial; is entirely inconsistent, and for 
this reason the jury was entirely justified in giving no weight 
to their testimony in any particular. This leaves the con- 
flict in the testimony to the statements of the mate and the 
seaman Hitchings. The only inconsistency we can discover 
in the testimony of the mate is in respect to the weather on 
the night of the 26th, and about that there is sufficient*other 
testimony to have enabled the jury to form a conclusion. 
In respect to the testimony of Hitchings, an examination of 
it will disclose that he makes six feet of water in the pump- 
well on Monday at eight or ten o’clock, which is inconsis- 
tent with the testimony of every other witness. He has the 
jettison of the timber to occur when six days out; it hap- 
pened on the third. He makes an average of eight feet 
water in the hold during the voyage, when, if what Grant 
and Brown say (that the men were constantly at the pumps, 
ctc.,) is true, there could not have been such an average. 

Upon most material questions the testimony of the mate 
is corroborated by the affidavit of James Davis, the boat- 
swain, who joined in the protest of the Captain. This is a 
cireumstance which the jury had a right to consider. 

It was necessgry in this case to compare and weigh the 
testimony of these witnesses. The Circuit Court could not 
say, under these circumstances, that the jury erred in giving 
credit to the mate thus corroborated by the boatswain, rather 
than to tavo witnesses who had sworn falsely with reference 
to the incidents of this identical voyage, and to one whose 
statements bore internal evidence of incorrectness in several 
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particulars. Even if the testimony of the one witness had 
been entirely consistent, we cannot see that such a case 
would be presented as would have required the court below 
to discredit the action of the jury in believing the mate 
rather than him, and certainly no case is presented here re- 
quiring us to set aside the action of both court and jury. 

What we determine in this case is this precise proposition. 
Where there is a conflict between one witness for the plain- 
tiff and three for the defendant, and the record discloses that 
two of the witnesses for the defendant had sworn falsely in 
the precise matter being investigated, and that many of the 
circumstances which appeared to be true were inconsistent 
with material facts to which the third swore, and the tes- 
timony of the one witness for the plaintiff is unimpeached 
in any essential particular, and is corroborated by the aftida- 
vit of another person, the court should not grant a new trial 
in case of a verdict for the plaintiff, unless the case presented 
by the testimony of the one witness for the plaintiff and the 
other testimony entitled to consideration is such as authorizes 
such action. 

This, therefore, is the inquiry, which disposes of the matter 
of a new trial, so far as it involves a consideration of the 
facts of the case. 

The first point made by the defendant which we consider 
is, that in an insurance upon the freight the vessel must be 
seaworthy for the destined voyage when she sailed, that the 
evidence discloses that such was not the case, that it is estab- 
lished that this vessel, shortly after sailing, and without en- 
countering any stress of weather, accident or any peril in- 
sured against, was found in a condition frag which a pre- 
sumption arises that she was unseaworthy for the voyage 
when she sailed, that this presumption is not rebutted by the 
plaintiff, and that for this reason the verdict should have 
been for the defendant. : 

In what condition was this ship at the time refered to, 
and what was the cause of such condition, is, therefore, the 
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first question which arises upon the testimony. The testi- 
mony of the mate, so far as it discloses these facts, must 
make the case to be considered. According to his testimony, 
the bark left Pensacola on the morning of the 19th of De- 
cember ; she did not leak before she crossed the bar; she 
crossed the bar at eight o’clock. The weather continued 
fair until next day, the 20th. The bark commenced to leak 
on the 21st in the morning. On the morning of the 21st he 
sounded the pumps, and found about six feet water in her 
hold. On the 21st the wind was blowing fresh, weather 
dark and cloudy, the vessel laboring very heavy ; cannat 
give the exact time the weather described continued—it was 
between ten and fifteen hours—this was on the 20th. The 
weather was stated in the log. On the morning of the 21st 
the crew were called aft by the Captain. He stated the con- 
dition of the vessel, and their answer was that they looked 
to the Captain as their father, and expected he would de 
the best for all concerned. The men were kept at the pumps 
at one time three hours, or during their watch, half of the 
crew. 

A part of the deck load, sixteen pieces of heavy timber. 
was thrown overboard. She became free of water on the 
23d in the morning. After the 23d, and up to the time of 
the loss, she made about eight or ten inches water in twenty- 
four hours. This witness says nothing as to the character 
of the weather on the 22d, 23d, and 24th. On the 25th he 
says there was a fresh breeze. At 12 M. on the 26th he says 
the weather was fair. At four o’clock there was no breeze, 
and had no steerage way on the bark from four to six. The 
weather continued calm until near six o’clock. From six te 
eight he was below, but the weather was rainy and. squally. 
The weather from eight until she went ashore was rainy and 
stormy. About ten o’clock the sea was running high, the 
squalls came on often; they were very heavy, semetimes 
had to lower the tops down and clew everything up. The 
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night was dark, the sea at the time we went aground was 
very heavy. 

Henry Filor, of Key West, examined for plaintiff, says he 
has been on board the bark since she was wrecked ; her top 
works were staunch, strong andsolid. Her bottom was out. 
In speaking of the weather on the night of the 26th, he says 
it was a heavy gale of wind; a heavy, dark night, raining 
heavily ; wind variable and squally. 

James Peat, for defendant, says the wind on that night 
blew heavily in squalls. 

Courtland P. Williams, for defendant, says: when the 
bark ran ashore the wind was very fresh and squally, a heavy 
sea heaving in. In the squalls it blew very heavy. 

Graham J. Lister, for defendant, says: the wind, on the 
night of the 26th December, was blowing heavy, with vio- 
lent squalls, a heavy sea, and the night very dark. 

IF. Filor says the weather was stormy, and wrecking ves- 
sels were out. 

Considerable repairs were made on the ship while in port ; 
and the artizans employed in Pensacola in making these re- 
pairs on the bark swear that, in their opinion, she was sea- 
worthy for the voyage ; that her timbers, so far as they ex- 
amined them, and to the extent they saw them, were strong 
and solid. They say, however, upon cross examination, that 
they made no examination below the waterline. An expert 
swears that he has noticed the drainage from sticks of timber 
such as were put on the bark, and that he has seen seven 
feet of water in vessels the size of Schultz, which had slashed 
into the bow port and from drainage ; and that the timber, 
with which the bark appeared to be loaded, appeared to have 
been in the water some time. 

This, we think, is substantially the testimony in this 
record, which relates to the subject of seaworthiness, embrac- 
ing her appearance in port, and extending from the day the 
bark sailed to the night of her loss. It does not include any 
statement of Brown and Grant. 
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Do these facts make such a clear case of unseaworthiness 
that we should reverse the action of the judge of the court 
below, in refusing to set aside a‘verdict of the jury finding 
the contrary? We have before stated the rule which we think 
should have controlled the exercise of his discretion in this 
respect, and the presumption is that he exercised his disere- 
tion properly. ' 

The question of seaworthiness is one of fact, the considera- 
tion of which is peculiarly within the province of the jury ; 
the effect of a want of it upon a contract of insurance is one 
of law. Therefore, in stating what we think is a rule of 
natural presumption as to the fact of seaworthiness, and a 
rule which should govern a jury in reaching a conclusion 
upon the subject, we do not wish to be understood as stating 
a rule of law, except in so far as the law enforces all natural 
presumptions, and authorizes a court to set aside verdicts 
contrary to them. The fact here, from which a presumption 
of unseaworthiness at the time the bark sailed was sought 
to be generated in the minds of the jury, was the leaky con- 
dition of the ship about fifty hours after the vessel sailed. 
The condition was occasioned by aleak.. Thesimple spring- 
ing a leak in ordinary weather, shortly after sailing, inde- 
pendent of its effects and character, should not create a pre- 
sumption of unseaworthiness when the ship sailed. In all 
cases, however, where the proximate cause of a leak discov- 
ered shortly after sailing, and which results in a loss of the 
ship, or renders her incapable of proceeding on her voyage, 
cannot be traced to a peril insured against, or ascribed to 
stress of weather or some accident on the voyage, then a 
presumption of unseaworthiness, when the vessel sailed, 
should be generated in the minds of the jury, and unless 
that natural presumption is overcome by the assured, the 
insurer should be discharged. In order to create this pre- 
sumption, the burden of proof of all these facts lies upon 
the insurer, for in the absence of testimony the ship is pre- 
sumed to be seawortliy. 
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We do not intend by thus stating what should be a natu- 
yal presumption in a case where the leak resulted in a loss of 
the ship, or made it necessary for her to discontinue the 
voyage, to say that it is not possible for the evidence to dis- 
elose such a state and condition of the ship shortly after sail- 
ing as would justify and require the jury to conclude that 
there was unseaworthiness when she sailed, although the 
condition thus disclosed was not the proximate cause either 
of a loss of the ship or of her failure to make the intended 
voyage. The question is as to the fact: Does the evidence 
disclose such facts as establish the conclusion that the vessel 
when she sailed was not in a condition to encounter the or- 
dinary dangers of the voyage, the dangers not insured 
against ? The bark not having been prevented from pursuing 
her voyage, and not having been lost through this leak, as 
the proximate cause of the disaster, those cases which decide 
that from such circumstances a presumption of unseaworthi- 
ness arises, are not strictly applicable to this case. It may 
be admitted that the effect of such facts is as defendant con- 
tends, and it does not affect this case. The question here is: 
What is the effect of the facts which the jury had a right to 
infer, or which the testimony tended to prove ? 

Viewed in this light, what was the character of the leak 
in this case? We have no subsequent examination disclos- 
ing its locality in the ship. We do not know the exact time 
that itcommenced. The bark did not leak before she crossed 
the bar; she crossed the bar about nine o’clock Sunday 
morning, and the leak was not discovered until Tuesday 
morning. We donot know the proportion in which the 
volume of water going into the ship increased or decreased 
during this period. When the leak was discovered there 
was six feet water in the vessel; she could have been ta- 
king in this water from Sunday at eight or nine o’clock 
until Tuesday morning, say forty hours; during this time 
the leakage, which some experts declare often happens in 
the best of vessels at the commencement of the voyage, and 
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that which was incident to the drainage of the cargo—timber 
saturated with water—happened. In addition to this, and 
before the leak is discovered, the vessel encounters fifteen 
hours of weather, described by one witness as weather du- 
ring which the wind was blowing fresh, the weather dark 
and cloudy, with a heavy sea, causing the vessel to labor 
very heavily ; and by another—and a witness for the defen- 
dant—as a squall and wind. When the leak is discovered, 
the men are called to the pumps; at one time, on Tuesday, 
they are kept at the pumps three hours, or during their 
watch. In addition to this, sixteen pieces of heavy timber 
are thrown overboard. On the next day she becomes free of 
water, and up to the time of her loss, five days thereafter, 
she made about eight or ten inches water in twenty-fowr 
hours. During a portion of the last twenty-four hours of 
the voyage she encountered weather described by one wit- 
ness for the plaintiff as a heavy gale of wind, by one of de- 
fendant’s witnesses, as “squally weather, blowing heavily 
in the squalls” ; by another, as “fresh and squally, a heavy 
sea heaving in, the wind about a reefed topsail breeze for a 
ship going to windward, in the squalls blowing very heavily.” 
In addition to the use of the pumps, the evidence discloses 
that sixteen pieces of heavy timber were thrown overboard 
on Tuesday, the 21st. This may be thought to be evidence 
of an overloading of the ship, by which we mean a load be- 
yond her tonnage or capacity ; but here we are met by the 
direct and positive testimony of the stevedore, who super- 
vised the loading, that she was not overloaded, and that in 
this respect everything was proper. Our attention in this 
connection has been called to the remark of Mr. Justice 
Radcliff, in Abbott vs. Broome, -1 Caines, 302, to the effect 
that *‘ a vessel is not seaworthy unless she be in a condition 
to carry a full cargo.” The question there was not a general 
question of seaworthiness, and the remark should be limited 
to the particular subject under consideration, “ the question 
being whether the vessel was seaworthy for the purpose of 
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carrying to New York a cargo brought from India. It is a 
compliance with this warranty if the ship is in a suitable 
gondition to carry the cargo put on board or intended to be 
80, it being sufficient if the vessel is fit for the service in 
which she is employed.” 1 Phillips on Ins., 114. | 
We have searched in vain to finda case of this character, ’ 
a serious leak remedied by the action of the pumps and by 
a jettison of a. small portion of thecargo. Weare clear that 
a leak, which is remedied by the action of the pumps, is not 
sufficient to rebut the ordinary presumption of seaworthiness 
in a case where all the direct and positive testimony is to 
the effect that the vessel was seaworthy. In this case re- 
pairs were made while in port; all the artisans employed 
on the ship testify that her timbers, to the extent of their 
examination, were sound and solid. It js true that no re- 
pairs were made below the water-line, and they are unable 
to speak as to the condition of her garboard streaks and like 
: matters ; but if, in a general examination of her upper works 
and of the timbers immediately connected with the repairs 1 
made, they find them firm and solid,.the conclusion that 
; those below the water-line were in like condition cannot be 
ealled an inference in no degree sanctioned by the testi- 
} mony. 
In addition to this is the testimony of one witness, who 
visited her after the wreck, to the effect that her upper works 
were sound and solid. 
As to the matter of the jettison. A ship having on board 
\ nothing more than a cargo corresponding to her capacity, 
should be able to encounter ordinary weather without a 
jettison of her cargo—certainly without a jettison of any 
: considerable portion of it. Seaworthiness implies an ability 
| and sufficiency to carry the intended cargo to the port of 
Hi destination. If this is true where the insurance is as to the 
ship, it should unquestionably be true as to freight to be 
i earned by carrying the cargo, which is this case. A neces- 
, sary jettison shortly after sailing with a proper load, without 
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encountering any ene insured against, is a fact tending to 
generate a presumption of unspaworthiness when the ship 
sailed. We have seen that no peril insured against Was en- 
countered. What was the jettison here? It was sixteen 
pieces of heavy timber. The bill of lading shows the cargo 
to have consisted of 1208 pieces of timber. The term “ heavy” 
is.very indefinite, and the only facts disclosed by which any 
comparison can be made is the number of pieces thrown 
overboard and the number constituting the entire cargo. “If 
it be considered that they were of the average weight, we 
have a jettison of less than one-seventieth of the cargo ;' but 
there is not a particle of evidence by which we can estimate 
accurately the weight of the pieces jettisoned or of any of 
the other pieces, and we cannot say with any reasonable 
certainty what its weight was. Even if the weight was 
given, in the absence of testimony of an expert, any state- 
ment by the court as to its effect in elevating the topside « of 
the ship, or its effect upon the leak, would be a judicial as- 
sumption of knowledge in matters of nautical science. 

Was this a necessary jettison ? for an unnecessary jettison 
cannot be evidence of an incapacity to carry the cargo on 
board. We are unable to determine this question with such 
satisfaction and clearness as should exist to justify us in’ con- 
trolling the discretion of the court below in the matter bf 
granting a new trial. The evidence is wanting in that cer- 
tainty which would enable even an expert to fore or expr res 
an opinion. Could he determine with any reasonable cer- 
tainty that a jettison was necessary, without having some 
definite idea as to the amount jettisoned, in a case wharf the 
leak is remedied, not by the jettison alone, but by it ‘and 
the combined action of the pumps? The capacity ‘of, the 
pumps, a definite knowledge of the history of the detybase 
of the leak, the weight of the ‘cargo jettisoned, and many 
other matters, would constitute elements in the formatign 
of any clear judgment upon this subject. These fact are 
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not disclosed, and the burden of proof is upon the defendant 
as to all of them. He must prove the necessity of the jetti- 
son, or it must appear from plaintiff’s evidence ; here two 
of his witnesses are entitled to no belief at all, and the other 
does not detail the facts, and to the extent that he relates 
facts, and his statement is in conflict with that of the mate, +. 
we cannot say to the jury, under the circumstances, that 
they should have believed him rather than the mate. Here ~ 
we have one effect produced by two causes, either cause be- 
ing of a nature to produce the effect. In a case where the evi- 
dence as to one of the causes of the jettison is of the charac- 
ter here indicated, can we say with reasonable certainty, 
against a verdict of a jury and the action of the court, that 
the existence of this cause was necessary to produce the 
effect? While we cannot say that we are entirely satisfied 
with the verdict, yet we can not set it aside for this cause, 
under these circumstances. 

The plaintiff in this case was the master of the bark, and 
two-thirds owner thereof. In addition to the matter of un- J 
seaworthiness, the insurer plead that the loss was occasioned, } 
| not by a peril insured against, but by the unskillful naviga- 
_ tion and gross negligence of the assured himself. He also 
plead that the master designedly cast away the bark. It is 
| . insisted that the evidence establishes both or one of these 
i pleas, and that the verdict of the jury should have been set 
aside by the Circuit Court for that reason. 

The direct and proximate cause of the loss of the bark 
! Wag stranding on the American shoals during a gale, and in 
i waters in which exists a current, the course and velocity of 
which varies. This isa peril of the sea. The general rule 
whese barratry is excepted from the risks, which is this case, 
| is that if the immediate cause of the loss is a peril insured 
against, it is no defense that the loss was remotely caused 
| by gross negligence of the agent of the insured not amount- 
ing to barratry. This is the law as settled repeatedly by 
the Supreme Court of the United States as well as by the 
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Court of King’s Bench. 3 Pet., 222; 10 Pet., 507; 11 Pet., 
213; 3 Sum., 276; 5 Barn. 3 Ala., 171. 

The pleas here are, however, that the efficient cause of the 
stranding was either the gross negligence or design of ‘the 
assured himself. The underwriter is not liable to indemnify 
the assured for losses by the perils insured against directly 
incurred through the frauds or gross misconduct of the as- 
sured. Where a loss by the perils insured against may have 
been remotely occasioned by the fault, or negligence, or 
want of the greatest degree of vigilance, prudence and fore- 
cast of the assured, and yet, without his being at all aware 
of such consequence, there are not wanting authorities es- 
tablishing the liability of the underwriters to make indem- 
nity. This liability undoubtedly does not extend beyond 
the bona fide acts of the assured, nor does it extend to all 
bona fide acts. This is the language of Mr. Phillips upon 
this subject. 1 Phil. on Ins., 3d ed., 589. Mr. Arnauld, in 
his work on Insurance, 2 Arn., 777, says it is not every mis- 
take in judgment on the part of the assured that will dis- 
charge the underwriter, although such mistake may have 
immediately brought about the loss. Ifthe assured acted, 
though erroneously, yet with reasonable prudence, and a 
bona fide desire to do the best for all concerned, the insurer 
will still be liable. 

The following is a condensed statement.of the evidence 
applicable to these pleas, and we must analyze it to determine 
the character of the act established by it: 

Mate.—I'rom six to twelve A. M. of Dec. 26th, we were 
steering in an easterly direction about E. to E. by N., went 
about thirteen to fifteen miles in four hours, from 8 to 12, 
allowing one and a half knots for current in an easterly di- 
rection. At 12 our latitude was 24 degrees $8 minutes, our 
longitude 81 degrees some minutes, about forty-five miles 
from the Florida coast. [From 12 to 4 neither this nor any 
other witness gives the course of the vessel, and her course 
can only be determined by taking her position at 12 and 4 
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o’clock.} At four o’clock I saw a light which bore dune 
north, the vessel then heading N. by W. It was an iron 
screw structure painted red, the lighthouse being red and 
the top white. It was'about ten miles off. Did not notice 
land inside of the light. Had no wind at four, the weather 
was hazy and thick, there was a squall coming in an easterly 
direction. [The mate does not speak with great accuracy 
as to circumstances between four and six.] What he says 
is that before six, vessel was heading N. N. E., was then on 
port tack, went about at six; the weather continued calm 
from four tosix. What wind there was was from southward 
and westward. Had no steerage way on bark from four to 
six. At six he says a breeze sprung up with a squall from 
eastward, and that he saw a light about thirteen miles dis- 
tant bearing N. N. W. one-half N., which he took to be Som- 
brero light. The vessel was heading N. E. by N. From 
about six to eight 1 was below. The weather during that 
time was raining and squally. Came on deck at eight, saw 
no light then. The vessel was heading at eight o’clock 
E. N. E., she was then on the port tack. After she came 
about, her course was N. E. by E. The wind was about 
S.S.E. The vessel was on the wind goimg about two knots 
an hour, after she went about, she was now on the starboard 
tack, she continued at that rate about three-fourths of an 
hour about quarter to nine o’clock. The wind then shifted 
more to eastward and the sails fell back. I then put her on 
the port tack. The weather was squally, the wind so varia- 
ble that I could not tell the exact course ; thought it about 
N. E. This continued about one or one and one-half hours. 
She made about three or four miles from eight to ten; 
judged the course to be a north-easterly direction. My 
watch was from eight totwelve. I changed her course very 
often during my watch. She was sometimes to eastward, 
sometimes to north, according to direction of the wind. Be- 
tween eight and twelve, the wind was from all directions, 
from N. E. to S. E. in general, and from eight until she went 
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ashore wasrainy and stormy. At ten asteady breeze sprung 
up from N. by W. Between ten and until she str uck, wind 
sometimes N. N. W., sometimes N. one-half W. At ten 
she was on the port tock heading N.°E, by E, The sea was 
cunning high from northward ‘and eastward. Bark went 
about four and one-half or five knots per, hour from ten until 
she struck. Towards ten I saw a light, while up in the miz- 
zen, with a glass, thought it the same light seen at six ; from 
thé bearing, took it to be Sombrero light; it bore W. by 
S. It was only visible at times; this time I could not esti- 
‘nate the distance, as the weather was thick. It was a bright 
‘ight and appeared to be fixed, took it fora fixed light. The 
vessel struck near twelve o’clock at night. When she ground- 
ed was on the port tack, course N, E.—another place N. E. 
one-half N. Went about four or five knots per hour from 
ten to twelve. Wind about N. by W. or N. N. W,, with a 
heavy sea from N. E. 
Hitchings.—This witness says that during the day, on the 

26th, the wind and weather was fair. Does not know the 
course of the vessel. That between seven and eight o’clock 
a light was discovered. At nine another light was seen ; 
one was a revolving, the other a fixed light. Thomas Brown 
first saw the light. Heard the Captain call their names 
when he got ashore. Can’t say how they bore, the course.of 
the vessel, or how far the lights were off. He says the 
weather at night was squally. Bark struck at about quarter 
to twelve o ‘clock 1 at night. 

Brown.—Land was seen just before dark. Weather was Va-- 
riable and light, with rain all the voyage, up to when lights 
were seen. Light was seen about “ dawn of evening—about 
dark.” Was not on deck when lights first seen ; lights bore on 
the weather bow when first seen. About a quarter to eight I 
saw two lights, one revolving, the other fixed. This was 
about three and three-quarter hours before bark went ashore, 
Captain told me the names. When I first saw them-they 
were abeam of the ship on the weather bow, and when going 
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out of sight, about one and three-fourths hours before bark 
went ashore, were upon the port quarter. Course of vessel 
at quarter to eight was N. N. E. [In two other places says 
it was N. E.] Wind, when bark passed revolving light, was 
N.N. W. Saw the lights upto quarter to ten. Wind, 
when passing the lights, was S. W. Vessel struck between 
half after eleven and twelve. 

Grant.—The wind was fair and the weather light up to 
seeing light houses. Bark struck about twenty-five minutes 
to eleven. Saw a revolving light about five hours before, 
about twenty-five minutes to six. It bore to westward and 
northward pretty much ahead of the bark about ten miles 
off. It was Sand-Key light. Course of vessel about S. E. 
at the time. In another place, when lights first seen, bark 
heading N. W. Heard the Captain give the course S. E. to 
the man at the wheel. Wind while the lights in sight about 

S. W. A squall was making ahead. Captain first discov- 
a the lights. Both Sand-Key and Key West lights in 
sight about four hours before she struck. Key West light 
bore about N. W. about thirteen miles off. The night was 
very dark. No moon, weather cloudy and squally. Vessel 
struck about twenty-five minutes to eleven. Her course 
then about S. E. Wind from S. W. She was close hauled 
and on port tack when she struck. 

Protest sworn to by master, mate, boatswain, aud the two 
seamen, Grant and Brown: 

“ That the loss of the bark was owing immediately to ad- 
verse winds, heavy, squally and foggy weather, and a strong, 
adverse current, which it is said sometimes sets in across the 
Florida Reef from the Gulf Stream.” 

Evidence as to Weather.—One Witness for the defendant 
says the wind blew heavily in squalls; another that the 
wind was very fresh and squally, a heavy sea heaving in; 
another that the wind was blowing heavy, with violent 
squalls, a heavy sea, and the night dark, that the wind was 
about a reef-topsail breeze for a ship on the wind, but in the 
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squalls it was much heavier. The mate says that from six 
to eight the weather was rainy and squally, and that from 
eight until she went ashore was rainy and stormy. Abont 
ten o’clock the sea was running high; the squalls came on 
often ; they were very heavy ; sometimes had to lower the 
tops down and clew everything up. 


Another witness says the weather on that night was a: 


heavy gale of wind, a heavy dark night, raing heavily; 
wind variable and squally. Another that the weather was 
stormy, and wrecking vessels were out. 


Filor.—I have navigated the waters in which the bark 


was lost nineteen years. The velocity of the current, which 
exists in these waters, varies; there is no man living there, 
who can give a correct account of the current ; it varies from 
the eastward to the northward, northward and westward ; 
sometimes no current at all, at others about five knots. Up- 
on being asked to state the course of the current on the night 
of the loss of the bark, with the wind in the direction it was, 
he answers: Itis beyond my knowledge, and could not be 
told by any one raised there ; it is beyond any man’s know}. 
edge to tell anything about the current; in general it is a 
subject of dispute. 

F. Filor.—Sombrero light can be seen seaward from eigh- 
teen to twenty miles, Key-West light about fourteen, and 
that Sand-Key light may be seen from ten to fifteen miles 
in bad and thick weather. The reflection from Sombrero 
and Sand-Key might be seen on a very clear night from the 
American Shoals. There is also in evidence a chart: of the 
Straits of Florida. 


If the mate’s testimony gives the bearing of the light seen — 
at ten, as well as the course of the ship and the direction of 


the wind at that hour, it follows that, if the light seen was 
Key-West light, a bearing of west by south would place the 
ship inside the reef at that time. If it was Sand-Key light, 
then the ship, if she was ten or fifteen miles from the light, 
with a northeast by east course, would be on a course which‘ 
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if continued a few miles, would carry her on the reef at a’ 
point i jn the vicinity of Américafi Shodls. Ifit'was the ligtit 
on Sombrero Key, which the riiate says he thought it was, 
en a northéast by east course would nét’ have carried’ hér 
on the reef, and would not have’ placed’ her where’ she 
grounded, unless instead of going forward ‘int a northeast bY 
éast course ten miles as he supposed, she went backward in 
a west by south course about forty miles around or through 
the'reéfs in two hours. The result of this’ is tliat, if any 
light was seen at ten o’clock, and thére was rio’ mistake in 
ge bearing, it was impossible that the light’séén could have 
n either Key-West light ot the light’ on Sombrero Key, 
and that it was probably Sand-Key light. 

What Hitchings says in this connection amotints to little. 
He knows nothing of the course of the vessel, the winds or 
Bearings of the lights. 

From Grant’s testimony no very satisfactory conclusion 
can be drawn. He says the bark’s course at six or seven 
o'clock, while both lights were in sight, was sontheast, and 
the wind southwest, anid that w tient she ran ashore, about 
four hours afterwards, according to his estimaté, her course 
and the direction of wind were the same. He says nothing 
avout the course of the vessel or wind during thé four hours. 
All that cau be said of this testimony is thaf if this vessél 
fad a southeast course and a southwest wind for any cousid- 
erable time before she went ashore, her going ashore could 
ot be attributed either to neglect of the master in taking 
proper precautions to keep her off the shofe, of to any de- 
sign to place her there. She must have gone to the north- 
ward undér these circumstances to get ashore, and unless 
there were some ver y extraordinary current’ opérating, her 

ing in that direction, under stich ciretitnstanées, would’ be 
fmpossible. 

e testimony of Brown is. that the lights went out of 
sight about one and three-quarter hours before the bark 
went ashore ; that when going out of sight théy were upon 
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the port quarter. The lights seen, he says, were Key West 
and Sand Key lights: The difficulty in this testimony is 
that the course of the vessel is not given for such a length 
of time as to enable you to make any safe calculation. The 
point at which the lights went out of sight is not readily 
fixed, and the precise course of the vessel is given only at 
quarter to eight o’clock, which was N. N. E. There are 
some legitimate inferences to be made, however, from 
Brown’s entire testimony. If the lights went out of sight 
on the port quarter, the bark’s course ought to have been 
somewhere between east, northeast, and north by east. Now 
a north by east course would, in all probalflity, have caused 
her to strike the reef, but an east, northeast, or northeast by 
east course would not have put her on the reef where she 
struck. An east northeast course would have been a course 
about parallel with the reef. A northeast by east course 
would have been a course for Sombrero light, and the bark 
must have come in sight of this light before striking the 
reef, thus enabling her to shape her course with certainty. 
Again, it we consider the mate’s and Brown’s testimony to- 
gether upon the hypothesis that the light seen was Sand Key 
light. The mate testifies that at eight, when he came on 
deck, the vessel was on the port tack heading about east 
northeast. That about eight she came about and her course 
was northeast by east. Now the course given by Brown, at 
a quarter to eight, corresponds to some extent with the 
course given by the mate when he came on deck at eight. 
If the ship’s course is continued by the mate upon the hy- 
pothesis that the Sand Key light was seen at eight, we find 
this: That at eight the bark came about and went for three- 
quarters of an hour on that course, at the rate of two knots. 
From this testimony her position would be at this time 
abont eighteen milés east by south of Sand Key, and about 
ten or twelve miles to the southward of American shoals. 
Tlie mate says that the wind at this time shifted to the east 


ward, that he then put her on the port tack, that the weather 





| 

















114 SUPREME COURT. 








———= 


Henry Schultz v. The Pacific Insurance Co. 








was so squally and the wind so variable that he could not 
tell her course for sometime. He thought it, however, about 
northeast. This course would have her heading toward 
Sombrero Key, about twenty-five miles distant. This, he 
says, continued about one and a half hours, but that he 
made only three or four miles from eight to ten o’clock. 
With this he could never have seen Sombrero light at ten 
with a bearing of west by south, nor could he have seen 
Sand Key light at ten with this bearing. It is not a violent 
inference from the testimony of Brown and the mate, viewed 
in this aspect, to place the vessel at ten at a point southwest 
by west of Sombfero Key about twenty miles, and about 
east of Sand Key twenty-four miles. At ten the mate has 
the bark heading northeast by east. This course would not 
have put her on the shoal from this point, but would have 
carried her a few miles to the southward of Sombrero Key. 
The mate says she was on a northeast course when she 
struck. We cannot see how this course, with a wind north 
northwest, or north half west, could have placed her on the 
shoal. With either of them he must have soon come in 
sight of Sombrero Key light, and thus been able to fix his 
position with some certainty. 

These inferences are based upon the course of the ship, 
bearings of the lights, and the distances made as given by 
the testimony ; calculations which any one with a chart can 
readily make. No estimate of the influence of the current 
or the effects of the adverse winds prevailing is made, and 
we cannot from this testimony form any definite opinion 
upon these subjects. 

The defense is negligence of the master, and a different 
rule of law is applicable to his negligence than would be 
applicable to negligence of the other officers or crew, which 
the master could not be expected to prevent with ordinary 
prudence and care. Now it is not established by this testi- 
mony that the master had anything to do with the changes 
made in the course of the vessel between the hours of eight 
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and twelve, and while the general presumption is that the 
master of a ship directs her course, and it is his duty so to 
do, yet in this case there are facts in the testimony which 
indicate a change of course by the mate between eight and 
ten o’clock without his sanction. The master was below 
when the vessel struck, and the jury had a right to infer 
that he was below during the mate’s watch, as there was no 
evidence of his being on deck. The master may have left 
the deck at eight with an east northeast course, which was 
a course about parallel with the reef. She soon came about, 
and her course was then northeast by east, according to the 
mate, which was a course not calculated to place her upon 
the reef from her then position. If the current was to the 
eastward, its usual course, then its tendency would have 
been to carry her from the shoal, and such also would have 
been the tendency of a northwest wind. Now all that can 
be said of this testimony is that, giving it the most reasona- 
ble construction that can be given, the shoaling of the ship 
does not appear to be a natural result following from it. 
This negatives any idea of design. But itis said that as the 
courses thus given do not account for the ship’s shoaling, 
therefore there must have been gross negligence in the navi- 
gation ; if the courses did not place her there, then we have 
gross negligence established; if they did, then there was 
design. The proposition is too broad ; you must prove some 
act of negligence. 

There are some statements of the seamen to the effect that 
the captain, after the stranding, expressed a desire that the 
bark might break in two, and one of them states that he 
heard the captain, on the night of the shoaling, at about § 
o'clock, say to the mate, “ Here is my course, but I will put 
her in here.” This is all he appears to have heard of the 
conversation. If the jury came to a conclusion in this case 
based upon a general view of the facts of the case, either 
rejecting this evidence or giving it a favorable construction, 
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their action in this respect affords no ground for setting 
aside the verdict. | 

This matter must be.solved by the application of the rules 
ofievidence to this.testimony. Where the assured establishes 
a:foss and shows that the direct and proximate cause of it is 
a peril insured against, then the insurer can relieve himself 
by showing that the efficient and direct causes of encounter 
ing.the peril was the failure on the part of the assured to 
act. in good faith toward the insurer, or to exercise ordinary 
pendence in the management, navigation and care of the 
vessel. The insurance here is upon the freight. The in- 
sarer engages that fortuitous dangers shall not prevent the 
voyage and earning of this freight, provided due means arc 
used by the assured to attain that end. When this duty 
aml this due means are neglected, the assured discharges the 
insurer from the direct consequences of such neglect, and 
takes upon himself the risk incident to his negligence or 
misconduct. Judge Story, in delivering the opinion of the 
eourt in Columbia. Insurance Co. vs. Lawrence, 10 Pet., 507, 
vemarks that a loss by fire, occasioned by the mere fault and 
neghigence of the assured, or his servants or agents, and 
without fraud or design, is a loss within the policy. This 
doctrine was also announced by the Supreme Court of New 
York, in 16 Barbour, 127. These are both cases of insurance 
against fire on land. 

ur examination of the case in the Supreme Court of the 
Ynited States does not disclose that the neglect of the as- 
sured himself was set up as a defense in that case. How- 
aver this may be as to fire insurance upon land, the elemen- 
sary writers, Phillips and Arnauld, upon the subject of ma- 
vine insurance state the rules as we have quoted them. This 
seems to be the view of Lord Mansfield in the cage in 1 
Burr, 341, where he states the general rule as to risks taken 
by the insurer. It is the view of Lord Ellenborough, as ex- 
pressed in 1 Camp., 436, and it is the rule announced in 20 
Wend., 303, and 26 Wend., 581. Chief Justice Marshall, in 
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the same case where Mr. Justice Story announced the rele 
above stated, says: “Generally speaking, insurances against 
tire are made in the confidence that the assured. will -use all 
the precautions to avoid the calamity insured. against whieh 
would be suggested by his interest.” 2 Pet., 49. Certainly 
an assured’s interest, as a general rule, would suggest ordi- 
nary care and prudence. See also Chan. Kent’s views in 1 
Caines’ Cases in Error, 11; also 3 Kent’s Com., 300; 5 Ham- 
mond, 435. In addition to these authorities, the rule we 


announce is the only one consistent with the general prinei- 


ples incident to the contract-in other respects. The implied 
warranty of seaworthiness requires at the hands of the as- 
sured such a degree of care in the selection of his officers 


and crew as is necessary to obtain competent persons, and 


the principle extends to many other matters embraced ie 
the contract. 

There is no doubt that the burden of proof is here upon 
the underwriters. This negligence must appear from the 
plaintiff’s case, or defendant must prove it. The presump- 
tion is with the assured, after proof of loss. 4 Mason, 441; 
12 Wheat., 383; 45 R., 37; 4 Camp., 234; 1 Burr, 347. 

In this view, what is the present case? Unless we are 
prepared to say that so shaping the course of the vessel 
upon this voyage as to come in sight of the-lights in the 
Straits of Florida establishes such neglect, want of care, or 
bad faith upon the part of the assured as excuses the in 
surer, we cannot disturb the verdict. This we cannot say. 
The lights are placed there to be seen, and as points of de- 
parture for the voyage up the Atlantic. The evidence shows 
the existence of adverse winds and stormy weather upon the 
night of the shoaling, as well as the existence in these wa- 
ters of a current whose velocity and course varies. 

In the absence of any satisfactory proof showing negili- 
gence or design as the direct cause of the shoaling, we ¢an- 
not disturb the verdict. 

The questions of seawofthiness and care in the navigation 
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of this ship just disposed of are, in the language of Mr. 
Justice Story, “questions of fact, dependent upon nautical 
testimony, and are incapable of being solved by a court 
without assuming to itself the province of a jury, and judi- 
cially relying upon its own skill in maritime affairs.” Mc- 
Lanahan vs. the Universal Ins. Co., 1 Peters, 184. The 
Supreme Court of the United States will not control the 
discretion of the court in the matter of refusing new trials 
in such cases, and is thus relieved of the responsibility of 
considering conclusions reached by juries in such matters. 
Here the statute makes it our duty todoso. We refer to 
the remark of Judge Story to indicate to counsel the very 
great propriety of settling questions of nautical science by 
the testimony of experts in that science. Their opinions 
are, certainly, more satisfactory than the opinions of persons 
not thus skilled. When parties upon either side neglect to 
produce such testimony, all unfavorable consequences re- 
sulting from its absence must be attributed to their own acts. 

The next point arising upon the testimony which we con- 
sider is, that the evidence discloses that at the time the 
contract of insurance was entered into, a large part of the 
freight to be earned had been paid to the plaintiff—that the 
amount of freight at risk was less than that covered by the 
policy, and that the verdict for the full sum is erroneous. 
Under the terms of the charter party, as well as the con- 
tract endorsed on the bill of lading, the moneys paid to the 
master were advanced against the freight, and were to be 
deducted therefrom. This is also a valued policy. Tlic 
general rule is, that the insurable interest of the owner of 
the vessel extends to the whole amount of the freights 
to be earned by the voyage; and when its value is 
fixed by agreement, that is conclusive in the absence of 
fraud. Does the fact that he has pledged it to a third party 
as a fund from which to redeem a loan, giving him a lien 
upon it, change the rule? Under such a contract equities as 
to the freight arise in favor of the party making the ad- 
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vances, and he may have an insurable interest to the extent 
of his loan, but it does not follow that the insurable interest 
of the owner is diminished to the extent the freight is 
pledged. One who has pledged or mortgaged his interest 
in the ship, even to the extent of its full value, has still an 
insurable interest to the full value. 1 Phillips, 41; 2 Pick., 
258. In this case there is a pledge of freight to be earned. 
The same rule which permits a mortgagor of the ship to in- 
sure for its full value, must permit a party receiving a loan 
or advance againsf the freight to insure that freight. The 
effect of this pledge of the freight is not relief from the 
debt, in case the freight is not earned, in the absence of a 
stipulation to that effect. Whatever doubt may have exist- 
ed in England upon that subject, the doctrine in this country 
is that “if freight is paid in advance, and the goods be not 
carried by reason of any event not imputable to the shipper, 
it is to be repaid, unless there be a special agreement to the 
contrary.” 3 Pick., 20; 11 Mar., 360; 3 Kent’s Com., 227; 
8 Sumner, 66. We have no doubt of the owner’s insurable 
interest to the full amount of the freight, notwithstanding 
an advance to be charged against it. 

It is alleged that there was concealment in reference to 
the condition of the ship at the time the policy was applied 
for. This is a matter to which the implied warranty of sea- 
worthiness extends, and the assured is not obliged to com- 
municate any fact’as to which there is a warranty express or 
implied, unless information upon the subject is particularly 
called for in the first instance. 20 John., 214; 4 East., 590; 
Annesly on Ins., 143; 12 Maryland, 343. 

The Judge charged the jury in this case as follows: “If 
you find, from the evidence, that the master of the Mutter 
Schultz designedly cast away and destroyed his vessel, you 
must of course find for the defendant. In determining this 
question you must be satisfied beyond a reasonable doubt 
that the master did designedly cast the vessel away before 
you can find against him on this point.” 
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This charge was excepted to, and is assigned here as error. 

This defense involves a serious charge affecting the char- 
acter of the master. It is a crime. It is not denied that 
this would be the rule if this was a prosecution of a crimi- 
nal character. Does the fact that in this case the question 
arises simply as a defense in a matter of civil contract vary 
the rule as to the degree of proof which should be required ’ 
Now, the fact to be proved, whether its proof be in a civil 
or criminal case, is the same—the casting away of the ship 
by design—and the rule is that the safe amount of proof 
which exists in ene case must exist in the other—that is to 
say, the conclusion to be established cannot be inferred from 
one state of facts in a civil case, and another state of facts in 
2 criminal case. The reason why strict proof is required is 
not that the one case or the other is civil or criminal, but 
because the nature of the conclusion to be reached in each 
case is of such character as the law requires strict proof to 
establish it. The rules of evidence are the same in civil 
and criminal cases. Green. Ev., 10 ed., par. 65; Abbott, J., 
in 2 Starkie, 116. ‘A fact must be established by the same 
evidence, whether it is to be followed by a civil or criminal 
consequence.” 2 Russell on Crimes, 589. 

The cases upon this precise point do not entirely coincide. 
In Thurtell vs. Beaumont, 1 Bing., 339, the defense was 
that the property insured was wilfully burnt by the plaintiff 
himself. The Judge directed the jury that “ before they 
gave a verdict against the plaintiff, it was their duty to be 
satisfied that the crime of wilfully setting fire to the premi- 
ses was as clearly brought home to him in this action as 
would warrant their finding him guilty of the capital offense, 
if he had been tried before them on a criminal charge.” Mr. 
Justice Slidell, in 1 La. Ann., 219, speaking for the Supreme 
Court of Louisiana, says: “ We think that the jury should 
not have been instructed to require the same full proof to 
discharge an insurer as would be necessary to convict the 
assured. The position of the claimant in the one case and 
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the prisoner in the other are not identical.” The same court, 
however, in a subseqnent action upon a policy of insurance, 
held that “where a criminal charge is to be proved, the 
proof ought to be not only consistent with the prisoner’s 
guilt, but inconsistent with any other rational conclu- 
sion ;” and although it was a civil proceeding pending, the 
court applied this rule. The decisions upon the precise 
point, therefore, establish the rule to be, that the character 
of the fact to be proved, and not the position of the party, 
determines the degree of proof to be required. There was 
no error in this direction of the court. ; 

The only error assigned remaining to be considered is, 
that the court entered judgment upon a verdict which was 
illegal and insufficient. 

The verdict was in these words: ** We, the jury, find for the 
plaintiff, and assess the damages at six thousand dollars, with 
interest from the commencement of this suit at legal rate.” 
There is no difficulty in the clerk’s calculating the interest 
trom the date of the eommencement of the suit to the date 
of the verdiet ; the periods are fixed by the verdict. There is 
no difficulty as to the rate. There were no issues in respect 
to interest, and interpreting the verdict with .reference to 
the issues, the necessary conclusion is that the interest is at 
the rate prevailing in the jurisdiction of the Court. The 
general rule is, that a verdict must convey on its face a defi- 
nite and precise meaning, and must show just what the jury 
intended. If there had been issue here as to the rate of in- 
terest, or any question of this character, such ansissue woul} 
not have been determined by the verdict, and in such a casé 
there might have been doubt as to the intention of the jury. 
In this case we think there is none, and that their conclusion 
is expressed with .sufficient certainty to justify a judgmeng 
thereon. , 

In leaving the matter discussed in this appeal, we remark 
that among other things wanted, the case stated is not signed 
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or verified by the judge This is a fatal defect. The only 
thing which gives verity to the correction and settlement of 
a case in this Court is the signature of the judge. 32 Rule 
of Practice Circuit Courts. * 

The judgment is affirmed with costs. 





ur Frorma Rartroap Company, ApPELLANt, vs. GENSLER 
& Sreerstewn, Responvents. 


i. A general appearance by pleading to a complaint or declaration confers 
jurisdiction of the parties, and no defect in the original process, or in 
the return, or manner of service, can be urged as ground for reversing 
or setting aside the pleadings, after such appearance. 


*. Where it plainly appears that the damages awarded by a verdict are 
excessive and not warranted by the proof, or that the finding as to 
the amount is contrary to or palpably unsupported by the evidence, 
the verdict should be set aside. ‘ 


Appeal from the Circuit Court for Alachua county, Fifth 
dudicial Circuit. 

In 1869, Gensler and Silberstein, the Respondents, brought 
their action in the Circuit Court for the county of Alachua, 
against the appellant, as a common carrier, for the recovery 
of the value of certain goods shipped by them from New 
York to Gainesville in this State, and alleged to have been 
tost while in the custody of the appellant. Annexed to the 
4eclaration was a bill of particulars of the plaintiffs’ demand, 
consisting of a list of the goods specifically named, with the 
wuices and value affixed to each item, which articles are 
eamed as so many coats, so many vests, pairs of pants, three 
cases of boots and shoes and two chairs. The value of the 
coats, vests and pants is named at New York prices, in the 
aggregate at $432.75; of the three cases of boots and shoes 
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at $143.10, and of the chairs, $10, to which is added twenty 
five per cent., making the sum of $729.60; which, it is 
claimed, was the value of the goods in Florida. 

The defendants denied their indebtedness and liability. 

The cause was tried by a jury, who found a verdict for 
plaintiffs for $729.60 at the November term, 1869.’ 

On the trial the plaintiffs introduced M. Gensler, one of 
the plaintiffs, who testified that a memorandum handed to 
him “ was taken down as missing property at the time he 
received freight from the Railroad Company. This memo- 
randum was made out when I discovered some foods were 
missing. The list was made out in my store. * I ar- 
rived here the 11th day of October, 1868. I received some 
goods the 12th October. The 14th I received more goods. 
I can’t recollect how many packages I received after that. 1 
ypened goods on the 14th when I received the goods. I was 
short one case clothing, three cases of shoes and two ma- 
hogany chairs. ” Witness says further that he sent out by 
steamer “ Flag” 47 packages and more; “ don’t know how 
many. Had Tost some bills of lading for that same trip. 
All the goods packed in New York I put on the memo- 
vandum. The goods that I packed were put in seven boxes. 
Only six boxes arrived, there was one box short, and the 
memorandum of lost goods were in one box. There were 
thirteen cases of shoes shipped ; only ten arrived, and two 
mahogany chairs where shipped that I did not receive.— 
Eight were shipped and only six were delivered. The box 
containing the memorandum lost was not delivered to me.” 
The witness produced a memorandum which he says was 
made out from goods shipped from N.Y. “ The prices 
and value on this memorandum are correct and this amount 
was missing. The total amount of clothing lost is $432.75, 
zhoes $143.10, chairs $10. This is the value in New York 
—$585.85. The value of the goods here is $729.60. Wit- 
ness does not know how many packages were sent out from 
New York in the steamer.” 
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A letter of A. B. Noyes, Superintendent of the Florida 
Railroad, was read in evidence by plaintiffs, in which he 
states to the plaintiffs that the Railroad company received 
and forwarded from Fernandina to Gainesville all the packa- 
ges of goods shipped or claimed by plaintiffs to have been 
shipped by the steamer “ Flag” from New York, and that 
the packages sent over the railroad agree with the ship’s 
freight list, stated to be 105 packages. A letter written by 
Mr. Maxwell, agent of the road at Fernandina, states that 
the number of packages as appeared by the steamer’s mani- 
fest was 113, and that 112 packages were sent forward over 
the railroad, and that the missing package was ascertained 
to be “furniture.” Mr. Maxwell testified that the railroad 
received and forwarded 105 packages, besides four trunks, 
and all the packages of chairs. That the railroad company 
received thirteen cases of shoes and forwarded ten at one 
time and three at another time. 

J. B. Brown testifies that he was a public drayman at 
Gainesville and hauled goods for plaintiffs in October, 1868, 
and that they authorized him to haul their goods and receipt 
for them. Mr. Brown’s receipts are produced showing that 
he receivéd for plaintiffs, among other goods, three cases of 
boots and shoes at one time and ten cases of boots and shoes 
at another time on the 13th October, 1868, making thirteen 
cases. 

Some further testimony was given on both sides, but the 
foregoing statement exhibits the material features of the case. 

The defendant, after verdict, made a motion to set aside 
the verdict and for a new trial upon grounds noticed in the 
assignment of errors. The judge denied the motion, and 
judgment was entered upon the verdict in favor of the plain- - 
tiffs, and the defendant appealed. 


Tinley & Finley tor Respondents. 


Peeler & Raney, and J. B. Dawkins, for Appellant. 
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RANDALL, C. J., delivered the opinion of the court. 


The appellant assigns as error that the Court refused to 
set aside the return of service of the process by which this 
suit was commenced, because there was no legal service up- 
on the defendant. 

We declined, however, upon the case being presented, to 
hear an argument on that subject, because it appeared in the 
record that after making the motion and its denial by the 
Circuit Court, the defendant pleaded issuably to the dec- 
laration. ; 

A general appearance and plea to the declaration ‘has al- 
ways been held by the Supreme Court in this State to give 
the court jurisdiction of the party pleading, and thus to 
waive any defect of service or even want of service. This 
we belicve is the general rule throughout the country. 

It is alleged for error, further, that the court erred iu 
permitting the bills of lading and dray recepts to be given 
in evidence against the defendant. From the manner in 
which the record is made up, we cannot discover precisely 
under what circumstances the papers were offered, or the 
objections made, or the grounds of the objection. Such pa- 
pers may or may not be made evidence, according to the 
circumstances under which they are offered. In this case 
we regard the dray receipts as very important evidence for 
the defendant, in connection with the other testimony. 

Another error assigned is, that the verdict of the jury was 
unsupported by the evidence, and contrary to the evidence. 

The testimony, as it appears in the reeoid, seems to have 
satisfied the jury that the specific goods mentioned in the 
plaintiffs’ bill of particulars were received by the railroad 
company and were not delivered to the plaintiffs. The ver- 
dict, fixing the amount of the plaintiffs’ damages, cor- 
responded with the testimony of one of the plaintiff 
in that respect. The verdict was for the sum of $729.60. 
The statement of the plaintiff was that he lost one case of 
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clothing costing $482.75; three cases of shoes costing 
$143.10 ; two chairs costing $10, and adding twenty-five per 
cent. to these, he fixes the amount at $729.60 as the value of 
the goods in Florida which were lost to him, and this the 
jury gave him. 

It will be noticed that Mr. Gensler testified that the memo- 
randum shown to him on the witness stand was “ taken down 
as missing property at the time I received freight from the 
railroad company. This memorandum was made out when 
I discovered that some goods were missing. The list was 
made out in my store. I received some goods on the 12th 
October, 1868. On the 14th more goods. I cannot recol- 
lect how many packages I received after that. I opened the 
goods on the 14th; when I received the goods I was short 
one case of clothing, three cases of shoes and two mahogany 
chairs. He did not know how many packages were sent by 
the steamer from New York and had lost some of his bills 
of lading. The goods I packed were put in seven boxes aud 
only six arrived. There was one box short and the memo- 
raudum of lost goods were in one box. There were thirteen 
cases of shoes shipped and only ten arrived. Eight chairs 
were shipped and only six arrived.” It is demonstrated 
as clearly as it is practicable to do so, that the $729.60 
named by the jury, was the $729.60 given by the witness. 
And it is shown by the testimony of Mr. Brown, the dray- 
man, and by his receipts, that thirteen cases of shoes, the 
precise number shipped by the plaintiffs, were delivered to 
Mr. Brown for the plaintiffs at the depot in Gainesville and 
that Mr. Brown was authorized to receive them. If the 
three boxes or cases of shoes were not delivered to the plain- 
tiffs at their store, it is evident that the defendant should not 
be charged with the loss of them. Again: the plaintiff, 
Gensler, testified that he missed the goods on the 14th Oc- 
tober when goods were being delivered at his store, and then 
made out the memorandum of missing goods. That he re- 
ceived goods after that, but “does not recollect how many 
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packages after that.” This memorandum was doubtless the 
memorandum of goods upon which he estimated his loss, an® 
it would seem that it was made out while receiving goods 
and before all the goods received were delivered to him. 
This may not have been the aspect of the case before the 
jury, but this is what we learn from this record. If our view. 
of the testimony is correct, the memorandum of goods lost 
was made out and the loss estimated before it could have 
been known what goods were lost, and the plaintiff says he 
does not know how many packages were afterwards received 
by him. Mr. Brown’s receipts show that he received for 
plaintiff’s after the 14th October, (when the goods were 
missed by plaintiffs,) several boxes, barrels, cases, &ec., of 
goods. 

It may be that the list of goods mentioned in the bill of 
particulars is the list or memorandum mentioned by Mr. 
Gensler, but the case as presented does not show that the 
goods mentioned in the bill were in the box or case which 
was missed. The bill calls for certain specified articles, but 
it does not appear that the specified articles were in the lost 
box. Doubtless the jury were satisfied of the fact, and it 
may be that they inspected the memorandum from which 
the witness testified, but the record does not show it. This 
apparent absence of a substantial link in the testimony, as 
to the identity of the goods, standing alone, might not war- 
rant us in disturbing the verdict of the jury, because we ough? 
to presume, probably, that the goods were identified to their 
satisfaction, otherwise than by their estimated value. But 
as to the boots and shoes we think a grave mistake was 
made, and upon the showing in the case stated in the record, 
the verdict was in this respect clearly excessive and against 
the evidence, and must he set aside for that reason. There 
is some confusion in the statements and letters of the xgents 
of the railroad company as to the number of packages re- 
ceived and forwarded by railroad, but there is none as to the 
delivery by the defendant to the drayman of the plaintiffs 
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of the thirteen cases of shoes, and it can scarcely be said 
ghat there is any conilict of testimony upon that subject, for 
the plaintiff, Gensler, does not controvert the testimony of 
Brown or the correctness of his receipts for the goods. 

- The judgment is reversed, and the Court below is directed 
to set. aside the verdict and grant a new trial. 





saMes Kk. Suaw, Aprentnantr, vs. Wittiam Newman, Re- 
SPONDENT. 


¢. Where the question is purely as to the credibility of one of two wit- 
nesses, the verdict of the jury should not be set aside. 

*. A person who caused himself to be registered as Robert Daniels is 
known and called Robert Stevens. He is selected, summoned and 
sworn as a juror under the name of Robert Stevens: Jéc/d, That this 
difference in the name by which the party was registered and the 
name under which he was summoned and sworn, is not sufficient 
cause to set aside the verdict, where it appears that he was the identi- 
cal person registered and the person as to whom the County Commis- 
sioners exercised their discretion in selecting jurors for the term. The 
issues being tried by a person possessing all the legal qualifications 
to try such issues, neither party can object to this difference in the 
name. 


This is an appeal from the Second Judicial Circuit, Gads- 
~ den county. 
The facts, so fir as they are considered by the court, are 
stated in the opinion. 


Davidson & Love for Appellant. 


Stephens & Love tor Respondent. 
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WESTCOTT, J., delivered the opinion of the court. 


The testimony on the trial is not embraced in a bill of ex- 
ceptions, according to the requirements of the practice ante- 
cedent to the Code, nor does the record contain a case or 
exceptions enabling us to review conclusions of fact by the 
jury, in coriformity to the requirements of the Code. We 
cannot, therefore, review any action of the court based upon 


2 consideration of the entire testimony. The exception of 


the defendant to the order of the court overruling his mo- 
tion for a new trial, is therefore not before this court, in so 
far as it involves a consideration of the testimony taken 
upon the trial. We would remark, however, that if the evi- 
dence upon the trial was as we find it in the record, it would 
not authorize us to reverse the action of the court in this re- 
spect. The conflicts are direct between one material wit- 
ness fur the plaintiff and one for the defendayt. To deter- 
mine upon the credibility of the witnesses is the function 
of the jury. Where the question is purely one of credibility, 
the verdict should stand. The only question made upon the 
motion to set aside the verdict which is brought to our at- 
tention, is the question raised with reference to the compe- 
tency of one of the jurors of the jury which determined the 
issues in this case. In reference to that question, there is 
an exception certified by the Judge, which sets forth the 
facts with such certainty and in such manner as presents a 
question of law and enables us to review the action of the 
Circuit Court in that respect. The objection is, that while 
one ot the jurors was registered on the list of voters as Rob- 
ert Daniels, yet he was selected, summoned and sworn as 
Robert Stevens. From the facts set forth in the exception 
as authenticated by the Judge, it is apparent that the per- 
son who discharged the function of a juror possessed all the 
qualifications reqnired by law to render him competent. It 
is plain that he was a registered voter, that he was a person 
as to whom the County Commissioners had exercised their 
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discretion and judgment in making selections of jurors, and 
that he was duly summoned, returned and sworn. A differ- 
ence in name amounts to nothing for this purpose, unless 
i there is a difference in the identity of the person. It is not 
iH pretended that the County Commissioners and other officers, | 
| in using the name Stevens, did not mean the identical per- 
son who -had registered as Daniels. This juror, when he 
registered, determined his name to be Robert Daniels. The 
inhabitants of the vicinage, as well as the officers whose 
duty it is to select returned jurors, call him by another 
| name, and under that other name he discharges the duty of 
} ajuror. The issue in this case was tried, so far as this juror 
i is concerned, by a person possessing all the legal qualifica- 
i tions to determine such issues. This, we think, is all the 
| defendant can ask. 
H The judgment is affirmed. 








Perez Frmenserc, Resronpent, vs. Carvin L. Rosrson, 
APPELLANT. 


1. Inman action against the endorser of a draft, he pleaded that “ after the 
plaintiff informed defendant of his discharge as endorser on the draft 
in said plaintiff’s declaration mentioned, the said defendant, in con- 
sideration of the said discharge, paid‘ and discharged other pretended 
demands held by the said plaintiff against the said defendant, which 
the said defendant did not consider and believe he was legally bound 
to pay ;’’ On demurrer, Held, That this plea does not set up a legal 
or equitable consideration for a discharge, but only an alleged reason 
for paying other claims held by plaintiff. , 


2. The question at issue being whether an agreemént made between one 
who acted as an agent for plaintiff and an acceptor of a draft sued 
upon, whereby time was given to the acceptor, was authorized by the 
plaintiff or subsequently ratified by him, and whether there was a 
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consideration for the agreement; and the court charged the jury, “If 


you find that the plaintiff did not authorize his agent to make the 
agreement, and that if the agent paid over the amounts (received 
under the agreement) on his own responsibility, it does not bind the 
plaintiff,” which charge was excepted to; Held, That the charge was 
calculated to confine the inquiry of the jury to too narrow grounds; 
that one question was whether the alleged agreement was binding 
upon the plaintiff, and if the jury should find that the plaintiff did not 
authorize the making of the agreement, but that he received a benefit 
therefrom and knowingly acquiesced in it after it was made, he was 
equally bound by it as though he had originally authorized it. 


3. If, after a bill becomes due, the holder for adequate consideration agrees 
with the drawee of the bill to give him further time for payment with- 
out the concurrence of the other parties entitled to sue such drawee, 
they will, in general, be discharged from all liability. So, also, if the 
holder, without such consideration, take fresh security or a new Dill, 
and agree to give time without the concurrence of the other parties. 
But a mere agreement to delay without consideration will not bind 
the holder, and therefore will not discharge the other parties. 


4. If a Circuit Judge neglects to comply with the provisions of the act of 
the Legislature approved January 3d, 1848, relating to instructions to 
juries and the signing and sealing of his charge, and the instructions 
given or refused, and exception be taken before the Circuit Court to 
such omission, upon a motion for a new trial, such neglect will be 
deemed error, and the judgment reversed. 


Appeal from the Fourth Judicial Cirenit—Duval county. 


The plaintiff sued Robinson as endorser of a draft drawn. 


by Hardee & Haddock upon John T. Gilchrist, of New 
York, and accepted by him, payable to the order of Robin- 
son, dated May 29, 1866, sixty days after date, for one thou- 
sand dollars. The defendant pleaded that after protest of 
the draft, plaintiff informed him that he had made a con- 
tract with acceptor for the payment of the draft by the ac- 
ceptor satisfactory to the plaintiff, and that defendant was 
discharged as endorser. And for further plea, that after 
plaintiff informed defendant of such discharge, the defendant 
in consideration thereof paid and discharged other pretended 
demands held by plaintiff against him, which defendant did 
not consider and believe he was legally bound to pay. And 
for a further and additional plea, defendant says that after 
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protest of the draft, and before the commencement of this 
suit, the plaintiff instituted a suit in the State of New York 
upon said draft, and another draft for $800, drawn and ac- 
eepted by the same parties, and that on the first day of 
February, 1867, plaintiff recovered a judgment in said suit, 
xnd on the same day the plaintiff, without consent of de- 
fendant, entered into a valid agreement with said Gilchrist 
for the payment of the judgment, by the terms and legal 
effect of which agreement Gilchrist stipulated to pay and 
the plaintiff to accept one hundred dollars per month, to be 
applied on said judgment until the same was fully paid; 
and that under said agreement Gilchrist paid and plaintiff 
received on said judgment one hundred dollars per month, 
and failed to pay the balance due thereon, by reason of his 
becoming insolvent. 

The plaintiff joined issne upon the first mentioned plea, 
and demurred generally to the second. As to the third plea 
the plaintiff replied that the alleged agreement was made by 
ene Henry Fridenberg with Gilchrist, without the authority 
er consent of the plaintiff, and without consideration to him ; 
that the proceedings against the acceptor were instituted at 
the request of defendant, Robinson, and with his knowltdge 
and consent ; and that said Gilchrist did not become insol- 
vent after the recovery of the judgment, but did so become 
before the draft became due. 

The court sustained the demurrer to the said second plea, 
and the cause was tried before a jury upon the issues joined. 

The court charged the jury as follows : 

“This action is brought upon a draft given by Llardee & 
Haddock upon Gilchrist, of New York, endorsed. by C. L. 
Robinson, to Fridenberg. 

“If you find that Fridenberg, after the judgment against 
Gilchrist, made a new contract, or for a valuable considera- 
tion extended the time for the payment of the drafts so as 
to have prejudiced the rights of the endorser without the 
consent of the endorsee, or if he extended the time beyond 
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that time in which the money could have been made by pro- 
cess of law, without the consent of defendant Robinson, and 
the acceptor became insolvent, he is not entitled to recover. 
To the above charge of the court, defendant by his counsel 
then and there excepted, which constitutes defendant’s first 
exception. 

* But should you find that an agreement made with ac 
ceptor, Gilchrist, was not made by Fridenberg, or if made 
by him, or acquiesced in by him, with the knowledge and 
consent of endorser, Robinson, then he, Robinson, is respon- 
sible. The extending of time after judgment is not a valu- 
able consideration, unless there was a condition precedent 
showing that the plaintiff could not enforce the judgment 
for want of assets in acceptor. To which charge of the court 
defendant by his counsel then and there excepted, and this 
constitutes defendant’s second exception. 

“Tf ¢ou find that plaintiff did make this agreement, and 
that Robinson acquiesced in it, (I mean the agreement to pay 
$100 per month,) then you will find for the plaintiff. Te 
which charge of the court defendant by his counsel then 
and there excepted, and this constitutes defendant’s third ex- 
ception. 

“Tf you find that plaintiff did not authorize his agent te 
make the agreement, and that if agent paid over the 
amounts on his own responsibility, it does not bind the plain- 
tiff. Yon are to judge from all the evidence as far as it may 
be possible, and decide from the mass of testimony the truth, 
and render your verdict accordingly. To which charge of 
the court the defendant by his counsel then and there excep- 
ted, and this constitutes defendant’s fourth exception.” 

A verdict was returned for the plaintiff for the amount ef 
the draft and interest. Defendant moved for a new trial, 
which was denied, and defendant appealed. 


Bisbee and Archibald for Appellant. 
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J. M. & J. H. Baker for Respondent. 


The principle that endorser of a draft or bill will be 
discharged by a valid agreement between the holder and ac- 
ceptor, whereby time is given to the acceptor for payment 
of the bill after it is due, is fully admitted to be good in 
law. 

To operate as such discharge, however, the agreement 
must be clear that for the time thus given to acceptor by 
holder, that such time was given with the concurrence of the 
endorser, and it must also be founded on a valid and valua- 
ble consideration. Story on Bills, 426; 12 Wheaton, 554. 

An agreement by holder to acceptor to give time for pay- 
ment and to receive payment from him by instalments, if 
made without consideration, is nwdum pactum, and does 
not discharge endorser. Bayley on Bills, 360; Chitty on 
Bills, 414. ° 

If there be any evidence of the assent of the drawer or 
endorser to the security being taken and time given to ac- 
ceptor, or if, after notice of time given, the drawer or endor- 
ser promise to pay, he is precluded from taking advantage 
of such indulgence. Chitty on Bills, 415, 49. 

The endorser consenting to the plaintiff using any means 
to establish payment from acceptor without prejudice to his 
right to recover from drawer, was held to amount to an as- 
sent to the holder’s giving time. Chitty on Bills, 415. 

When the acceptor accepts the bill for the accommodation 
of drawer, and has no effects to withdraw or remedy to pur- 
sue when compelled to pay, he therefore suffers no injury by 
time being given, and cannot defend himself upon that 
ground. 3 Camp., 281; Chitty on Bills, 416, (note.) 

The time of payment must be given by a contract that 
is binding on the holder of the bill. A contract without 
consideration is not binding on him, since the delay under 
such contract is gratuitous and the liability of endorser is 
not discharged by such contract. Ross on Com. Law, 439. 
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Receiving part of the debt from the acceptor, after the 
drawer has been duly fixed, works no prejudice to the hold- 
ers’s rights against drawer and endorser, for it is in aid of all 
the parties. 3 Kent’s Com., 78. 

John T. Gilchrist, the acceptor, gave no consideration for 
the agreement alleged to have been made with him granting 
additional time for payment. 

A judgment does not change the character of the debt ; it 
is a debt still; it is only a step taken to insure payment for 
the advantage of all. 

There was nothing in the agreement which would have 
prevented execution issuing at any time after it was made. 

The judgment at the special instance and request of de- 
fendant as endorser, without the knowledge or consent of 
plaintiff, so that the confession of judgment was no consid- 
eration to so moving Fridenberg to give time. 

Plaintiff, Fridenberg, refused repeatedly to sue Gilchrist 
and gave the defendant ample opportunity to pay the draft 
and take his remedy against the*acceptor. Did not pay the 
draft, but got permission to use Fridenberg’s name tosue Gil- 
christ at his, Robinson’s, cost. Defendant procured the 
services of Henry Fridenberg to bring suit for him ; this is 
not denied. Henry Fridenberg, at the request of Robinson 
and as his agent, secured a judgment by confession from Gil- 
christ. Then the procuring judgment was clearly the act of 
Robinson, with which plaintiff had nothing to do. 

Was the alleged agreement part of the same transaction 
or was it not? If it was, then surely it is equally clear that 
it was Robinson and not Fridenberg who granted time ; ‘if 
it was not, then time was given after judgment taken, and 
the confession could not be regarded as a consideration for 
giving the time. 

The plaintiff nowhere admits in the pleading that the al- 
leged agreement was a valid agreement, or in anywise bind- 
ing on him. It is necessary for the defense to prove not 
only that the agreement was made by the plaintiff, but that 

















































136 SUPREME COURT. 





Fridenberg v. Robinson. 


it was founded on a valid and valuable consideration, or his 
defence fails. Ze has shown neither. 

The evidence of defendant in support of his defence 
shows: 

1. That the alleged agreement with Gilchrist, the aecep- 
tor, was made by Henry Fridenberg, but fails to show he 
had any authority to represent the plaintiff, or any consid- 
eration. 

2. It shows that John. T. Gilchrist was insolvent at the 
time said draft became due. 

3. It shows that he had no funds in his hands at any 
time to pay the same belonging to the drawer or endorser. 

4, It shows that under alleged agreement, a part of the 
amount due by acceptor was paid to Henry Fridenberg, be- 
ing and by him used to the credit of plaintiff. 

5. Defendant, unsupported by any other faet or ciren- 
stance, swears that plaintiff told him that he, defendant. 
was discharged. 3 . 

1. In reply, plaintiff shows that after notice of protest to 
Robinson, he made frequent and earnest demands upon the 
defendant for payment of the draft, which, on various pre- 
texts and promises, was from time to time postponed. 

2. That defendant urged the plantiff to sue Gilchrist and 
make an effort to collect from Gilchrist and relieve him. 
That plaintiff positively refused to do, always telling de- 
tendant that he looked to him to pay the draft, and that he 
would not look to Gilchrist, who was known to be insol- 
vent. 

3. That defendant, through his clerk, J.C. Greeley, wrote 
to Henry Fridenberg, after refusal of plaintiff to do so, re- 
questing him to sue J. T. Gilchrist, and promising to pay 
all costs and expenses to said Henry for his services. 

4. That acting under such instrnetions and promises, 
Henry Fridenberg took judgment under the alleged agrec- 
ment without the knowledge of plaintiff. 

5. That plaintiff did not know the agreement was made 
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until two months had expired and two instalments paid un- 
der it. 

6. That as soon as it was communicated to him that the 
agreement was made, he went to defendant and informed 
him of it. Defendant, too, had previously been informed. 
Defendant not only expressed his assent, but his approba- 
tion and even gratification. 

7. That there was no other evidence to show that plain- 
tiff gave his assent or approbation—he merely acquiesced’ 
when he found agreement approved by the defendant. 

8. The plaintiff shows positively that defendant, by his- 
‘promises to pay, procured from him indulgence before and 
after the agreement was made, and for a long time after 
the failure of Gilchrist to comply with his agreement, 
and this testimony is corroborated by Judge Price, then 
his attorney, also by all the circumstances. 

9. Plaintiff directly contradicts the defendant’s state- 
ment that he told him he was discharged. Judge Price cor- 
roborates the piaintiff’s, and says that Robinson, when fre- 
quent demands were made for payment after Gilchrist failed 
to pay, “did not refuse to pay,” did not claim to be dis- 
charged. Allthe circumstances of the case also corroborate 
plaintiff’s testimony and fully rebuts detendant’s testimony 
as to claim of discharge. 

_ Evidence of defendant’s promise to pay was intended as 
a rebutter of discharge. It shows that defendant did 
not claim on or upon such defence until after suit. | 

When instructions in writing are presented to the judge, | 
it is his duty to declare in writing his ruling thereupon as 
presented, and to pronounce the same to the jury as given, 
or refused. Act of 1848, p. 12, Chap. 140, Sec. 2. 

When instructions are requested, it is the duty of the 
judge to write out and declare to the jury his own ruling. 
Act 1848, p. 12, See. 3. 

Parol evidence of an agreement made between the par- 

10 
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ties subsequent to the contract, is admissible. Ross on 
Bills, 116; 1 Greenleaf, 304. 

Plaintiff is not estopped from proving want of conside- 
ration of agreement by: parol agreement. 1 Greenleaf, 
Sec. 304. | 

The alleged agreement was not between the plaintiff 
and defendant. The question of consideration arises col- 
laterally. It was necessary for defendant to show an agree- 
ment founded on a good consideration, or his defence 
fails. 

The charge of the court should be confined to the mat- 
ters in issue. Hall vs. the State of Florida, 9 Fla., 203. 

It is not error for the court to refuse instruction not ap- 
plicable to the issue or the evidence in the case. 9 Flori- 
da, 269. 

The court is not bound, on the motion of either party, 
to repeat what was substantially given in his general charge 
to the jury. 12 Fla., 563. 


RANDALL, C. J., delivered the opinion of the court. 


The question first presenting itself in the record is, wheth- 
er the demurrer to the second plea was properly sustained 
by the court. 

The plea alleges that after the plaintiff informed the de- 
fendant of his discharge as endorser of the draft in question, 
and in consideration of such discharge, he paid other de- 
mands held against him, which he did not consider himself 
legally bound to pay. 

This does not charge that the defendant was discharged 
by the plaintiff in consideration of the defendant’s paying 
the other demands or money, but merely that he volunta- 
rily paid other debts, which he thought he was not bound to 
pay, because he was discharged from the demand in suit. In 
other words, it alleges a reason which moved him to pay the 
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supposed doubtful liabilities, but not a consideration for his 
discharge. 

The appellant insists that the plaintiff was estopped by 
the admission, implied from the demurrer, of the facts al- 
leged in their plea, “and that the admission was inconsis- 
tent with the evidence proposed to be given, or to the claim 
set up,” &e. 

But we are ata loss to discover the application of this 
doctrine of estoppel applied to this plea. It does not allege 
that the subsequent claims so paid were not valid debts of the 
defendant, nor that the plaintiff induced him to pay such 
doubtful demands by informing him of the discharge, or 
promising a discharge. The plea does not contain matter of 
equitable estoppel, or estoppel in pais, and is well met bya 
general deniurrer. There isno pleadable fact alleged which 
is applicable to the cause of action. 

The demurrer, therefore, was well sustained. 

The first error assigned is that the court admitted testi- 
mony to prove a promise by defendant to pay the draft af- 
ter he was discharged by the agreement between plaintiff 
and Gilchrist. 

This assumes that defendant had shown that he was dis- 
charged, the very point in issue to be decided by the jury. 
The defendant had testified that he deemed himself dis- 
charged upon the information given him by the plaintiff. 
The plaintiff says he had not discharged defendant or told 
him he was discharged, and the evidence of a promise to pay, 
if such was given, was in corroboration of the plaintiff upon 
the-issue of veracity between the parties. The suit was not 
brought upon the new promise, but the promise may well 
have been introduced as collateral evidence, touching the 
question of discharge, and it does not seem that such testi- 
mony was improper to be admitted. 

The second and third errors assigned are that the court 
erred in each subdivision of his charge to the jury, and in 
not making his charge clear and intelligible. 
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Each paragraph of the charge was excepted to, as ap. 
pears by the record. It cannot be expected that a charge re- 
quired to be written by the Circuit Judge in the midst ot 
the confusion of a contested trial will be as perfectly or log- 
ically framed as though it was prepared under more favora- 
ble circumstances. Hence in this, as in many cases, the 
charge is not framed with that precision which might be ex- 
pected if time or opportunity had been had to perfect it. 
We do not discover, however, that anything contained in the 
first three paragaaphs excepted to could have misled the ju- 
ry. The fourth paragraph of the charge, however, may have 
influenced the jury unfavorably to the defendant. It is in 
these words: “If you find that plaintiff did not authorize 
his agent to make the agreement, and that if agent paid over 
the amounts on his own responsibilily, it doesmot bind the 
plaintiff.” Now, it is well understood that an agent may ex- 
ceed his authority, so that his principal will not be bound 
by his acts ; but if the principal afterwards acquiesce and 
accept the results and benefits of the unauthorized act, hay- 
ing knowledge of the facts, the act of the agent becomes 
the act of the principal by such ratification. One of the 
matters in issue in the case at bar was whether a new and 
valid agreement was made by the plaintiff (or ratified by 
him, and thus becoming his own act,) for the giving of time 
to the acceptor without the knowledge and consent of the 
defendant ; that time was so given for payment to the ac- 
ceptor, and that before payment was made in full by the 
acceptor, and after the agreement was entered into, the ac- 
ceptor became insolvent, by reason of which delay of the 
plaintiff the defendant is affected to his damage. This is s 
good plea in bar, and it is so conceded by the court in 
the first paragraph of the charge. 

It, then, the agent of the holder, without the consent of 
the endorser, made an agreement with the acceptor, by which 
agreement, and resulting from it, the endorser has been em- 
barrassed or has lost the means of indemnifying himself, 
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the acceptor becoming insolvent in the meantime, and the 
principal has ratified the agreement, directly or indi- 
rectly, without the consent of the endorser, it does “ bind the 
plaintiff” in his suit against the endorser. These matters 
of fact are for the jury to determine, and their field should 
«not be so circumscribed as to confine their inquiry merely, 


apon this branch of the case, to the original authority of 


the agent to enter into the agreement, and exclude the far- 
ther question as to the ratification by the plaintiff of the con- 
tract. We do not think the terms of the agreement are very 
clearly shown by the testimony contained in the record, and 
perhaps ifthe charge of the court had been more full and 
explicit, the result might have been the same; but because 
the jury may have been misled by the too brief and general 
charge in this particular, it is erroneous. Hilliard on New 
Trials, 45; 1 Cal. R. 353; 11 Pick. 140; 22 Texas, 708; § 
Georgia, 695. 

The law applicable to the case at bar, (as we understand 
the case,) is that laid down by writers. If, after a bill or 
note becomes due, the holder, for adequate consideration, 
agrees with the drawee of the bill or maker of the note to 
give him time for payment, without the concurrence of the 
other parties entitled to sue such drawee or maker, they will 
thereby, in general, be discharged from all liability, although 
the holder may have given notice of non-payment. Story 


on Prom. Notes. § 413, et seg. ; Chitty on Bills, 408. And if 


without such a consideration he take tresh security, as a re- 
newed bill, or a cognovit or warrant of attorney, and -also 
agrees to give time, he thereby discharges the drawee and en- 
dorser. It is said, however, that the merely taking fresh se- 
curity payable at a future day, but without a bargain to give 
time, will not discharge its drawer, it appearing that the sec- 
ond security was taken only as a collateral. Story Prom. 
Notes, § 416 ; Chitty, 409 and cases cited. But it is admitted 
that the mere receiving further security, payable at a future 
day, would, in general, imply an engagement to wait till it be- 
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comes due, There is no obligation of active diligence 
on the part of the holder to sue the acceptor or any other 
party, and he may be passive and forbear to sue as long as 
he chooses ; but he must not so agree to give time to the 
acceptor as to preclude himself from suing him, and suspend 
his remedy against him in prejudice of the drawer and en- 
dorsers. Story Prom. Notes, §§ 414, 419 and cases cited. 
In Gould vs. Robson, 8 East, 576, the holder of a bill upon 
its becoming due -received part payment of the acceptor and 
took a new bill from him at a future short date for the re- 
mainder, and agreed to keep the original bill in his hands 
as security. He now sued the defendant as endorser, and 
this was relied on asa defence. Lord Ellenborough said: 
“How can a man be said not to be injured if his means of 
suing be abridged by the act of another? If the plaintiffs, 
holders of the bill, had called immediately upon the defen- 
dant for payment as soon as the bill was dishonored, they 
might immediately have sued the acceptor and the other 
parties on the bill. The holder has the dominion of the bill 
at the time; he may make what arrangements he pleases 
with the acceptor, but he does that at his peril. If he thereby 
alter the situation of any other party on the bill to the prej- 
udice of that person, he cannot afterwards proceed against 
him. As to the taking part payment, no person can object 
to it, because it is in aid of all the others who are liable; 
but here he did something more—he took a new bill from 
the acceptor and was to keep the original until the other 
was paid. This is an agreement that in the meantime the 
original bill should not be enforced ; such at least is the ef- 
fect of the agreement, and therefore I think time was given.” 
The agreement to give time must be made with a party to 
the bill, or it will not operate as a discharge of any. 

An agreement between the creditor and the. principal 
debtor for delay, or otherwise changing the nature of the 
contract to the prejudice of the surety, in order to discharge 
the latter, must be made upon sufficient consideration, and 
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binding in law upon the parties. A mere agreement by the 

holder with the drawee for delay, without consideration, 

though without any communication with or assent of the 

endorser, will not discharge the latter after his responsibility 

has been fixed by due notice of dishonor. McLemore vs. 

Powell, 12 Wheat. 554; Badnall vs. Samuel, 3 Price, 522 5, 
Eng. Exch. R. Vol. 1. So it seems that a surety will not 
be discharged by the agreement to give time, and thus vary 
the terms of the original promise, unless there be a conside- 
ration which will entitle the primary debtor to insist upon 
and enforce the agreement, and the agreement must also be 
made without the assent of the surety or endorser. 

Whether the holder of the draft in question made or as- 
sented to the agreement set up in this case ; whether he re- 
ceived any consideration for such agreement; whether the: 
defendant knew of or assented to the agreement if made ;, 
.whether the agent who entered into it was authorized by 
the plaintiff to enter into it, or whether, for the purposes of 
procuring and enforcing the judgment taken in New York 
and the terms agreed upon for the payment of it, the agent 
there was the agent of the plaintiff or of the defendant, or 
_of neither of them ; whether the agreement was at any time 
binding upon either party, are questions to be determined by 
the jury, under instructions from the court upon the law of 
the case. 

The fourth error assigned is that the court erroneously 
instructed the jury at the request of plaintiff’s attorney, es- 
pecially in giving the third and fifth subdivisions of the in- 
structions asked for, and the fifth and sixth errors assigned 
relate to the refusal of the court to give all and each of the 
instructions prayed for by defendant’s counsel, (numbered 1 
to 13.) 

The eighth assignment of error reads as follows: The 
court erred in not declaring in writing his ruling upon the 
instructions asked for by the defendant as presented, and in 
not marking them “ given ” or “refused.” 
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We are compelled to remark here that in reference to the 
several instructions presented in writing by the respective 
counsel, if this record is perfect, the Cireuit Judge failed to 

bserve the provisions of “ An act to amend the several acts 
welating to judicial proceedings,” approved January 3, 1848, 
being Chapter 140 of the laws of 1847-8. The second, 
third and fourth sections read as follows : 

“Sxc. 2, Upon the presentment to the said Judge, by 
«either of the parties or their attorneys, of instructions in 
writing, on the point or points of law er exceptions taken, 
arising on the trial, it shall be the duty of the said judge to 
declare, in writing, his ruling thereupon, as presented, and 
pronounce the same to the jury as given or refused. 

“Sec. 3. That it shall be the duty of the said judge, in 
‘any case, when he shall refuse to give the instructions, or 
any one of them prayed for, as prayed to be given, to write 
out and declare to the jury by way of instructions his own 
ruling of law. upon the point or points so raised or presented, 
all of which shall be in writing, and shall be written out be- 
fore the same are delivered. 

“Sec. 4. That all instructions, as well those given as 
those denied, and also as well those prayed for by the par- 
ties as those declared by the said judge, shull be signed and 
sealed by the said judge, and form a part of the record in 
the case.” 

The certificate appended to the record states that it is a 
true copy of the papers and records on file, &c. The body 
of the record shows that instructions (copied at length) were 
prayed by the counsel on both sides, and they are quite vo- 
luminous. Appended to many of them in the bill of excep- 
tions is this entry: ‘“ Refused as asked for, but read with 
the words within the brackets interlined. To which refusal 
to give said instructions and to interlining the same, defen- 
dant then and there by his counsel excepts.” Upon several 
of the instructions prayed, there is no memorandum showing 
that they were noticed or ruled upon at all by the judge, 
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The.defendant excepts to the giving of several instructions 
asked by plaintiff’s counsel, but there is no memorandum 
of the judge showing whether any of them were given; 
and it does not appear that the judge signed and sealed the 
charge, or any of the instructions prayed with his ruling 
thereon. This law of 1848 means something or nothing. 
If the instructions here incorporated were presented in 
writing to the judge, we are entitled to know what ruling 
was made thereon and what instructions were given thereon 
to the. jury, and strictly we can properly know this only by 
the means provided by law. If they were not so presented, 
we cannot regard them, but they may be treated as inter- 
polations. The bill of exceptions as signed by the judge 
shows that they were presented to him. The counsel and 
parties are interested in having the rulings of the court, as 
given, reviewed for the purpose of correcting material errors, 
and the Circuit Judge is required to write out his rulings 
upon each question presented, so that the exact ruling may 
be seen and that it may be known what portion of the pa- 
per presented is his ruling. The parties may justly complain 
if this is omitted, and the counsel here insists upon the strict 
application of the law. The question was presented to the 
Circuit Court upon the motion for a new trial by the defen- 
dant, which motion was overruled, thus showing that the 
court did not deem it essential to comply with the statute in 
question, and an exception was taken and noted in the ree- 
ord, so that the decision upon the point comes properly be- 
fore the court for review. We have on several occasions 
passed upon cases presented, where a similar omission ap- 
peared, but, except in a single instance, no question has been 
raised upon it. But we are met here by the objection, and 
can only obey the positive requirement of the statute. For 
these errors, apparent in the record, the judgment must be 
reversed and a new trial granted. 
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Worms Sear, APPELLANT, vs. County CommissIonErs 
or Cotumpia County. 


1. Where, in a statute changing and regulatiny the method of assessment of 
taxes, there is a general repeal of all laws relating to assessment, it 
does not repeal a law prescribing @ remedy for an illegal assessment. 
Section 4 of Chapter 151 of the Laws of Florida is not repealed by 
Section 79 of Chapter 1713 of the Laws of Florida. 


2. A statute giving a remedy for an “ dlegal assessment” embraces those as- 
sessments only in which there is error in matters of law. The judg- 
ment of the County Commissioners upon a complaint for the abate- 
ment of a tax is a judicial act, in which the exercise of their discre- 
tion in fixing values cannot be revised by any other tribunal. 


This is an appeal from the Third Judicial Circuit, Colum- 
bia county. 

This is a petition to the Circuit Court setting forth an ap- 
plication to the County Commissioners of Columbia county 
“‘to meet and consider the assessment” for the purpose of 
State taxation made against the lands of the petitioner with 
a view to its reduction. The petitioner alleges that such 
meeting was held, and the commissioners, after hearing all 
the facts, with proof of the value, determined to reduce the 
assessment; that subsequently this action was set aside. 
The petition sets up facts showing an over estimate in the 
value, and prays an order declaring the assessment “ not law- 
fully made.” 

The 4th Section of Chapter 151 of the Laws of Florida 
provides “that in all cases where assessments are made against 
any person or persons, body politic or corporate, and pay- 
ment of the same may or shall be refused upon allegation of 
the illegality of such assessment, such person or persons, 
body politic or corporate, may apply to the Judge of the Cir- 
cuit Court by petition, setting forth the alleged illegality, and 
present the same, together with the evidence to sustain it, and 
the judge shall decide upon the same, and if found to’be il- 
legal, shall declare the assessment not lawfully made.” 
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The 79th Section of Chapter 1713 of the Laws of Florida, 


‘which is “An act for the assessment and collection of rev- 


enue,” provides that “all acts and parts of acts heretofore 
passed relgting to assessment and taxation, are hereby re- 
pealed. 

The first question presented by the case and consider- 
ed by the court is, does the 79th Section of Chapter 
1713 repeal the 4th Section of Chapter 151? The next 
question considered is as to the power of. the Circuit Court 
to set aside the action of the commissioners in the matter of 
the over valuation of the land of the petitioner. The court 
deems it unnecessary, in view of the conclusions reached, te 
express any opinion as to the effect of the enactment of the 
Code upon the remedy given by the 4th Section of Chapter 
151, Laws of Florida. 


Fleming & Daniel for Appellant. 
Doby and Niblack for Respondents. 
WESTCOTT, J., delivered the opinion of the court. 


Illegal assessments—that is, assessments wherein, inde- 
pendent of the exercise of a discretion as to value, there ap- 
pears error in matter of law—are the assessments Yor which 
a party has a remedy by petition under Section 4 of Chap- 
ter 151 of the laws of Florida. This section provides a 
remedy for an illegal assessment, without reference to the 
provisions of any particular act prescribing the mode and 
manner of making assessments. The 79th Section of Chap- 
ter 1713 of the Laws of Florida enacts that “ all acts and parte 
of acts heretofore passed relating to asssessment and taxation 
are hereby repealed.” Chapter 1713 is an act prescribing 
the mode and manner of making assessments. This gene- 
ral clause, repealing all laws relating to assessmenss in alaw 
changing or regulating the method of assessment, cannot be 
held to repeal laws prescribing a@ remedy for illegal assess- 
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ments under any and all laws. It might as well be contend- 
ed that wherever a certiorari would lie to set aside an illegal 
assessment anterior to this law, it would not now lie to cor- 
rect an illegal assessment under it. . 

There cannot readily be imagined an act erroneous in 
point of law, whether it be that of an executive, legislative, 
or judicial officer, for which there does not exist a remedy. 
On the other hand, the general rule is that for the erroneous 
exercise of either a judicial, legislative or executive discre- 
tion, there does not exist a remedy through the medium of 
judicial supervision and review. As to pure legislative and 
executive discretions, judicial officers cannot, as a matter of 
sourse, control them. An instance of the exercise of a pure 
legislative discretion is to be found in an act which the Leg- 
islature deems advisable to adopt as a remedy for a con- 
ceived evil. This remedy, however inadequate to accom- 
plish the result desired, cannot be disregarded by a judicial 
tribunal, unless in conflict with organic or constitutional 
provisions. This is also true of executive discretions. It is 
doubtful even whether the Legislature could authorize judi- 
cial tribunals to review the exercise of such discretions, 
legislative or executive. They are discretions belonging to 
different <ppartnents of the government. As to judicial 
discretion? I conceive the rule to be that it is within the 
power of the Legislature to provide for the review of a dis- 
cretion of this character, and that in the absence of such 
legislation, the exercise of a pure judicial discretion by an 
inferior tribunal will not be reviewed. There are perhaps 
exceptions to this rule, but the case at bar is not one of 
them. In the case of Carter vs. Bennett, 4 Fla., 356, the 
Supreme Court, speaking of reviewing orders of the court 
upon motions for new trials, based upon a consideration of 
the facts, remark that such practice is wholly unknown in 
England, and in the United States courts, and that the State 
courts are about equally divided thereon. In that case, this 
court refused to review the exercise of discretion by the Cir- 
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cuit Court in the matter of a motion for a new trial where 
the error alleged was as to conclusions of fact. This decision 
caused the act of 1853, (Chapter 521, Laws of Florida,) by 
which this court is authorized and required to review such 
exercise of discretion in the matter of granting new trial. 
Whether, in the absenee of legislation, this court or the Cir. 
cuit Court can review a conclusion by the County Commis- 
sioners as to the value of land, in any form of proceeding, I 
think is doubtful. As to this particular case, I have no 
doubt. The statute invoked (Chapter 151, Laws of Florida,) 
provides a remedy by petition in case of an illegal assess- 
ment. The judgment authorized in such a proceeding is 
that the assessment is not “lawfully made.” The office of 
a petition under this law may be compared to that of a writ 
of error at common law, a certiorari in the nature of a writ 
of error, or to the effect of a motion in arrest of judgment, 
in an ordinary common law case. For instance, if the pro- 
ceeding of the County Commissioners was the subject of a 
writ of error or a certiorari in the nature of a writ of error, 
(a question upon which I express no opinion,) the return 
would be a record of the proceeding alleged to be illegal. 
Upon that return, no question as to an erroneous exercise of 
a discretion vested by the law could be raised, and the 
court would be restricted to the consideration of questions 
of law arising upon that record. There are many cases of 
discretion vested in County Commissioners which are not 
subject to review. 

The petition in this case sets forth an illegal assessment. 
in this, that the value fixed is too high ; that the “ full cask 
value” is not the sum assessed. The issue made is as to thie 
fact. Testimony is taken and the court determines that the 
value fixed by the County Commissioners is not excessive. 
The case, as settled by the court, contains this conclusion of 
fact. I think the judge went beyond the authority con- 
ferred by the statute in attempting this review of the exer- 
cise of a discretion as to values vested in the County Com- 
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missioners. I think the purpose of the petition upon its 
face, and its legal effect, is to seek a review of conclusions 
of fact rather than to correct an illegality. I do not think 
the petition makes a case coming within the provisions of 
the statute, and for this reason I think the court should have 
refused to act upon it. In speaking of the discretion exer- 
cised by the County Commissioners in fixing the value upon 
lands, the Supreme Court of Massachusetts remark : 

“ No judicial officer, in determining a matter legally sub- 
mitted to his discretion, can ever be required to be gov- 
erned by the dictates of any judgment but his own. We 
are clearly of opinion that in refusing to abate the petition- 
er’s taxes, the commissioners acted judicially upon a subject 
of which they had final jurisdiction, and in which the exer- 
cise of their discretion cannot be revised by any other tribu- 
nal. If the commissioners erred in their proceedings in 
matters of law, the petitioner may have a writ of certiorari. 
If this will give him no adequate redress of any grievance 
which he may have sustained, it is the fault of the law and 
not of the court.” 19 Pick., 299. 

To the same effect are the decisions of all the State 
courts that we have been able to examine. 

The case is remanded, with directions to dismiss the peti- 
tion. 


RANDALL, C. J., delivered the following concurring 
opinion explanatory of the opinion of the court in the case 
of Gwynn vs. King, 14 Fla., 32: 


The opinion of the court in the case of Gwynn vs. Charles 
R. King, Tax Assessor, &c., is referred to in the brief of coun- 
sel for appellant, and it is insisted that, according to that 
opinion, the proceeding before the Circuit Judge by petition 
under the act of 1847-8, was the proper mode of redress in 
case of a complaint against an excessive assessment. Such 
was not the understanding of the court in that opirion. In 
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that case a bill in equity was filed for the purpose of enjoin- 
ing the collection of a tax, on the ground of an excessive as- 
sessment. Authorities were quoted to show that “ if one is 
excessively taxed and omit the course provided by law for 
his relief, the court will not enjoin the collection for the 
purpose of enabling him to bring his action to settle the le- 
gality of the tax.” This was the language of a case in Mis- 
sissippi. It was understood that that court intended to hold 
that a suit in equity could not be entertained to test a ques- 
tion of the legality of an assessment, where the only com- 
plaint was that the assessment was excessive as to the valu- 
ation. The further remark in the case of Gwynn vs. King, 
to-wit: that “ the 4th section of chap. 151, Laws of 1847-8, 
provides an ample and convenient remedy by petition to the 
Circuit Judge, who will examine the matter and decide upon 
the lawfulness of the assessment,” was not understood to as- 
sert or admit the proposition that an excessive assessment 
would be treated as an unlawful assessment. It was inten- 
ded merely to suggest that the act referred to had provided 
a convenient mode of ascertaining whether an assessment 
was lawfully made. The whole argument in that case, as 
made by the court, touching the question, was that an exces- 
sive valuation for purposes of taxation was not an illegal 
assessment, and did not present a case for the interference 
ef courts of law or equity, according to the practice and the 
exercise of jurisdiction by the judicial tribunals. 

If it be said that our language in the case referred to might 
be construed to the intent that cases of d/Jegal assessment in- 
cluded an excessive valuation, a reference to the statute itself 
must have been sufficient to show that such construction 
could not have been reasonably put upon it. The judgment 
to be given by the Circuit Judge was that the petition be 
dismissed, or that the assessment was “ not lawfully made,”’ 
if the assessment was “ found to be illegal.” In the case re- 
ferred to the opinion of the court was, upon principle and au- 
thority, that a mere excessive valuation was not an illegal 
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\ assessment. Any other deduction from any isolated para- 
graph. is against the whole opinion upon the subject. I 
| maust remark further, that I have doubts as to the power of 
this court to review, upon appeal, the determination of the 
Cireuit Judge in this matter, and I consent to the judgment 
i announced because the case was submitted without question : J 
| as to this power, and the effect of the judgment is substan- 
tially the same upon the rights of these parties as though 
the appeal had been dismissed upon the determination that 
| we could not, upon appeal, review the proceedings had be- 
i fore the Judge. 
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